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Ingrid Rosalie Gorre

This issue of the Tropical Coasts presents various legal re-
medies both domestic and international on liability and compen
sation for damages that occur as a result of accidents, such as oil

and chemical spills. Each regime has its own strengths and weaknesses.

The Exxon Valdez story as described in this issue shows an exceptional
case where the domestic legal system was applied to the benefit of the
claimants (see article on page 30). The liability of Exxon was not limited to
actual damages but extended to billions of dollars in punitive damages as
well. Damage to the environment was likewise compensated.

However, not all domestic cases can have a “rosy” ending. Do-
mestic regimes often have certain limitations including the reliance on the
principle of fault liability. In the absence of a party at fault, there is the
possibility that an injured party cannot be compensated for damages. Un-
less there is a national law limiting liability, shipowners could face unlim-
ited financial exposure if they are found to be at fault. Seventy-six percent
of tankers world-wide are independently owned and unlimited financial
exposure can be problematic for small independent shipowners. Shipown-
ers themselves have realized the extent of the risk and have organized
themselves to respond to this concern through organizations such as the
International Tanker Owners Pollution Federation Limited (ITOPF) and
INTERTANKO.

The CLC and Fund Convention provide a system of liability and
compensation for damage from oil spills. It is a compromise for both

shipowners and claimants in the sense that shipowners are provided with a
maximum limit of liability while claimants are provided with a two-tiered
system for compensation. The first level is from the shipowner while the second
level is from the IOPC Fund. The international regime provides financial
safeguards for countries in the region. Ratification ensures that they have
financial protection in case an accident occurs.  This is a compelling issue in the
region because of the huge amount of oil tanker traffic, thus increasing the
likelihood of an oil spill.

Some countries in the region, however, hesitate to ratify the CLC and Fund
Convention. One of the main objections of countries in the region is that pure
environmental damage is excluded unless it can be related to economic loss.
Under the conventions, assessment of compensation for damage to the envi-
ronment using theoretical models is not acceptable. The Convention only allow
reasonable claims for the restoration of the damaged environment to its
previous state. Claims for restoration are subject to further requirements that:
“1) costs of the measures should be ‘reasonable’; 2) costs of the measures
should not be disproportionate to the results achieved or the results which
could be expected; and 3) measures should be appropriate and offer a reason-
able prospect of success (see article on page 3).”

sembly or the Executive Committee.  It is worthwhile to note that two out of the
fifteen members of the Executive Committee of the 1992 Fund are from the
region. Hence, the better strategy for countries in the region is to ratify the
conventions first and then unite to push for reforms within the IOPC. Countries
in the region should take their cue from countries in Europe, which have
collectively pushed for reforms within the Fund.

There have been a number of successful claims in the region. Most of the
successful claims were filed by Japan and Republic of Korea. From 1971-1997,
an estimated 25 % of total payments made by the 1971 Fund were recovered
by these two East Asian countries. However, oil spills in these two countries
only represent 42 % of the total amount of oil spilled in the region (Oil Spill
Intelligence Report, 1997). What about the damage caused by reported oil
spills in other parts of the region, which amount to some 419,275 tonnes of oil
spilled? Countries in the region will benefit from sharing of the lessons of
Japan and Republic of Korea.

In the East Asian Seas region, some governments only have a
general knowledge of the benefits of the CLC and Fund Convention. Informa-
tion on detailed claims procedure is not available in most developing coun-
tries. More often than not, the general public is unaware of the availability of
funds to compensate for their losses. Governments must take active steps in
informing the public of the proper documentation and claims procedure. Ex-
perts from within the region must be developed and pooled to assist in the
documentation and filing of claims. Help will not come from outside. It must
come from within. If we are not going to help ourselves, nobody else will.

What the countries in the East Asian Seas region fail to
realize is that existing limitations under the conventions are
not cast in stone. Member-parties can modify these conven-
tions by way of amendment or establishing a new protocol. In
some instances, solutions can also come from the Fund As-
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The Global Environment Facility/United
Nations Development Programme/Inter-
national Maritime Organization - Re-
gional Programme on Partnerships in En-
vironmental Management for the Seas of
East Asia (GEF/UNDP/IMO PEMSEA),
Sida Marine Science Programme, and the
Coastal Management Center (CMC) is
launching the new magazine format of
the Tropical Coasts. This publication is
geared towards stimulating an exchange
of information and sharing of experiences
and ideas with respect to environmental
protection and the management of
coastal and marine areas. This newsletter
is published twice a year. Readers are
strongly encouraged to send their contrib-
uted articles to:

Executive Editor
P.O. Box 2502,

Quezon City 1165,
Metro Manila, Philippines

The contents of this publication do not necessarily reflect
the views or policies of the Global Environment Facility
(GEF), the United Nations Development Programme
(UNDP), the International Maritime Organization (IMO),
the Regional Programme on Partnerships in Environ-
mental Management for the Seas of East Asia (PEMSEA),
Sida Marine Science Program, Coastal Management
Center (CMC), other participating organizations, or the
editors, nor are they an official record. The designation
employed and the presentation do not imply the ex-
pression of opinion whatsoever on the part of GEF, UNDP,
IMO, PEMSEA, Sida Marine Science Program or CMC
concerning the legal status of any country, territory or
city or its authority, or concerning the delimitation of its
territory or boundaries.
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Manila BayManila BayManila BayManila BayManila Bay, victim
of numerous spills.
Two oil spills occurred
March and July 1999.
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Representatives of the Democratic People’s Republic
of Korea call for unity and cooperation in the region
in the management of the coastal environment for
the present and future generations.
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Box 1.Box 1.Box 1.Box 1.Box 1.

Tips in ClaimingTips in ClaimingTips in ClaimingTips in ClaimingTips in Claiming

Compensation for Oil SpillsCompensation for Oil SpillsCompensation for Oil SpillsCompensation for Oil SpillsCompensation for Oil Spills

••••• adhere to published guidelines
on  admissibility of various
classes of claims, as well as on
record keeping and claims
presentation.

••••• presented claims should not be
speculative or inflated beyond
their true value.

11111 The amended Conventions entered into force on 30th May 1996.

Compensation for damage

caused by spills of persistent oil from

tankers is governed by an international

regime, based originally on the 1969

International Convention on Civil

Liability for Oil Pollution Damage (1969

CLC) and the 1971 International

Convention on the Establishment of an

International Fund for Compensation

for Oil Pollution Damage (1971 Fund

Convention). The CLC makes the owner

of the tanker strictly liable and creates

a system of compulsory liability

insurance. Claims for pollution damage

up to the owner’s limit of liability

(based on the gross tonnage of the

tanker) may be brought against the

tanker owner or directly against the

owner’s P&I insurer (normally one of

the Protection and Indemnity (P&I)

Clubs). The Fund Convention provides

supplementary compensation through

the IOPC Fund when the amount

IntroductionIntroductionIntroductionIntroductionIntroduction

The prompt settlement of claims for

compensation following oil spills

from tankers is in everyone’s

interests, especially those who have

incurred cleanup costs, had their

property contaminated or suffered

economic losses. This article will

discuss some of the general

guidelines that can facilitate the

claims process (Box 1).

the Speedy Payment
Compensation Claims
the CLC and FUND
Convention

The International Compensation ConventionsThe International Compensation ConventionsThe International Compensation ConventionsThe International Compensation ConventionsThe International Compensation Conventions

available under the CLC is inadequate

to pay all valid claims. The IOPC Fund

is financed by contributions levied

on oil companies and other entities

located in Fund Convention States

that receive crude oil and heavy fuel

oil after sea transport.

These Conventions were

amended in 1992 by two Protocols,1

commonly referred to as the 1992

CLC and 1992 Fund Convention

(Table 1, ed.). The amendments

increased the compensation limits

and broadened the scope of the

original Conventions. As of March

30, 2000, fifty-five States had ratified

both 1992 Conventions and more

are likely to do so in the near future.

For this reason the remainder of this

article concentrates on the admissi-

bility of claims under the 1992 CLC

and Fund Convention.

By

Dr. Ian C. White
Managing Director

The International TThe International TThe International TThe International TThe International Tankankankankanker Ownerser Ownerser Ownerser Ownerser Owners
Pollution Federation Limited (ITOPF)Pollution Federation Limited (ITOPF)Pollution Federation Limited (ITOPF)Pollution Federation Limited (ITOPF)Pollution Federation Limited (ITOPF)
Staple Hall, 87-90 Houndsditch, London
EC3A 7AX, UK

Facilitating
of Oil Spill

Under
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22222 The unit of account used in CLC and Fund is the Special Drawing Right (SDR), which is an artificial “basket
of currency serving as the International Monetary Fund’s (IMF’s) unit of account for a number of other
international organizations. As of 27 June 2000, the exchange rate of the SDR was  1 SDR = US$1.375.

33333 These include the 1992 Fund’s Claim Manual. However, this manuals cannot be considered as an authori-
tative interpretation of the CLC 1992 and 1992 Fund. The admissibility of claims for compensation is still
governed by the texts of the Conventions (ed.) See <http://www.iopcfund.org/92CLAIM.PDF>.

TTTTTable 1.able 1.able 1.able 1.able 1.         Difference between CLC/FUND 69/71 and CLC/FUND 92.         Difference between CLC/FUND 69/71 and CLC/FUND 92.         Difference between CLC/FUND 69/71 and CLC/FUND 92.         Difference between CLC/FUND 69/71 and CLC/FUND 92.         Difference between CLC/FUND 69/71 and CLC/FUND 92.22222

Shipowner’s limit

of liability

Special limitations for

smaller ships

Fund Limit (aggregate

including amount paid

by shipowner

Ships covered

Geographical coverage

Preventive measures

where no spill occurred

Pure environmental

damage

133 SDRs (US$182.9)133 SDRs (US$182.9)133 SDRs (US$182.9)133 SDRs (US$182.9)133 SDRs (US$182.9)
per tonne of the ship’sper tonne of the ship’sper tonne of the ship’sper tonne of the ship’sper tonne of the ship’s
tonnage or 14 M SDRstonnage or 14 M SDRstonnage or 14 M SDRstonnage or 14 M SDRstonnage or 14 M SDRs
(US$19 M), whichever(US$19 M), whichever(US$19 M), whichever(US$19 M), whichever(US$19 M), whichever
is lessis lessis lessis lessis less

NoNoNoNoNo

59.7 M SDR (US$82 M)59.7 M SDR (US$82 M)59.7 M SDR (US$82 M)59.7 M SDR (US$82 M)59.7 M SDR (US$82 M)

Laden tankersLaden tankersLaden tankersLaden tankersLaden tankers

TTTTTerritory anderritory anderritory anderritory anderritory and
territorial Seaterritorial Seaterritorial Seaterritorial Seaterritorial Sea

Not compensableNot compensableNot compensableNot compensableNot compensable

Not specifiedNot specifiedNot specifiedNot specifiedNot specified

3 M SDRs (US$4 M) for ships up3 M SDRs (US$4 M) for ships up3 M SDRs (US$4 M) for ships up3 M SDRs (US$4 M) for ships up3 M SDRs (US$4 M) for ships up
to 5,000 gross tonnes, with andto 5,000 gross tonnes, with andto 5,000 gross tonnes, with andto 5,000 gross tonnes, with andto 5,000 gross tonnes, with and
additional 420 SDRs (US$577)additional 420 SDRs (US$577)additional 420 SDRs (US$577)additional 420 SDRs (US$577)additional 420 SDRs (US$577)
per gross tonne up to a max-per gross tonne up to a max-per gross tonne up to a max-per gross tonne up to a max-per gross tonne up to a max-
imum of 59.7 M SDRs (US$81)imum of 59.7 M SDRs (US$81)imum of 59.7 M SDRs (US$81)imum of 59.7 M SDRs (US$81)imum of 59.7 M SDRs (US$81)

YYYYYe se se se se s

135 M SDRs (US$185.6 M)135 M SDRs (US$185.6 M)135 M SDRs (US$185.6 M)135 M SDRs (US$185.6 M)135 M SDRs (US$185.6 M)

Laden and unladen tankersLaden and unladen tankersLaden and unladen tankersLaden and unladen tankersLaden and unladen tankers

TTTTTerritoryerritoryerritoryerritoryerritory, territorial sea, and, territorial sea, and, territorial sea, and, territorial sea, and, territorial sea, and
E E ZE E ZE E ZE E ZE E Z

Compensable, where there wasCompensable, where there wasCompensable, where there wasCompensable, where there wasCompensable, where there was
a grave and imminent dangera grave and imminent dangera grave and imminent dangera grave and imminent dangera grave and imminent danger
of pollutionof pollutionof pollutionof pollutionof pollution

Compensable, for reasonableCompensable, for reasonableCompensable, for reasonableCompensable, for reasonableCompensable, for reasonable
measures to restore contami-measures to restore contami-measures to restore contami-measures to restore contami-measures to restore contami-
nated environmentnated environmentnated environmentnated environmentnated environment

CLC 69 / FUND 71 CLC / FUND 92

For a claim to be admissible, it

must fall within the definition of

pollution damage or preventive

measures in the 1992 CLC and 1992

Fund Convention (Art  I, 1992 CLC) .

Guidelines1  and policies have been

formulated to facilitate a common

understanding of what constitutes an

admissible claim, which is essential

for the efficient functioning of the

international system of compensation

established by the Conventions.

· there must be a link of causation

between the expense/loss or

damage and the contamination

caused by the spill;

· a claimant must have suffered a

quantifiable economic loss; and

appropriate documents or other

evidence has to be presented to

prove the loss or damage;

There are four kinds of admis-

sible claims under the 1992 CLC and

Fund Convention:

• Preventive measures (including

cleanup)

• Damage to property

• Economic losses

• Reinstatement/restoration

of impaired environments

The Claims Manual of the 1992

International Oil Pollution Compensa-

tion Fund (1992 Fund) enumerates

the general criteria applicable to all

claims:

· the expense/loss must actually

have been incurred;

· the expense must relate to

reasonable and justifiable

measures;

· an expense/loss or damage is

admissible only if and to the

extent that it can be considered

as caused by contamination;

Scope of Compensation:Scope of Compensation:Scope of Compensation:Scope of Compensation:Scope of Compensation:
Admissible ClaimsAdmissible ClaimsAdmissible ClaimsAdmissible ClaimsAdmissible Claims
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Claims for measures aimed at

preventing or minimizing pollution

damage may in some cases include a

proportion of the costs of removing

oil (cargo and/or fuel) from a

damaged tanker posing a serious

pollution threat, so long as the

primary purpose is to prevent

pollution damage. Cleanup measures

at sea, in coastal waters and on

shorelines using specialized equip-

ment and materials such as booms,

skimmers and dispersants, as well as

non-specialized boats and vehicles,

including cost for labor would

normally be considered as preventive

measures (1992 Fund, 1998). The

costs of disposing of recovered oil

and associated debris are also

covered, as would be any consequen-

tial loss or damage (for example to

roads) caused by the preventive

measures, subject to deductions for

normal wear and tear.

To qualify for compensation

under the Conventions, the costs as

well as the preventive measures

themselves have to be ‘reasonable

‘according to objective criteria. The

term ‘reasonable’ appears in the

Conventions and is interpreted to

mean that the measures taken or

equipment used in response to an

incident were, on the basis of an

expert technical appraisal at the time

the decision was taken, likely to have

been successful in minimizing or

preventing pollution damage (1992

Fund, 1998). The fact that a govern-

ment or another public body decides

to take certain measures does not in

itself mean that the measures and

associated costs are ‘reasonable’ for

the purpose of the Conventions (1992

Fund, 1998). Equally, the fact that the

response measures turned out to be

ineffective or the decision was shown

to be incorrect with the benefit of

hindsight are not reasons in them-

selves for disallowing a claim for the

costs involved. A claim may be

rejected, however, if it was widely

known that the measures would be

ineffective but they were initiated

simply because it was considered

necessary ‘to be seen to be doing

something’ (IPIECA/ITOPF, 2000).  On

this basis, measures taken purely to

assuage political or public anger

would not be considered reasonable.

Examples of measures, which

may be considered ‘unreasonable’

include the large-scale deployment of

offshore containment and collection

equipment in circumstances where

the oil had already spread and

fragmented on the sea surface to such

a great extent that it would be

impossible to recover enough to

significantly reduce the impact on

coastlines and sensitive resources.

Similarly, the continued spraying of

dispersant on oil that had been shown

by tests to be resistant to such

chemical treatment might be consid-

ered a public appeasement measure

rather than a technically justified

response.

Voluntary self-help measures can help protect fish in floating cages
without the need to wait for institutional response.
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In some circumstances, the

chosen technique might work but

may be considered ‘unreasonable’

because it is known to cause more

damage than alternative approaches.

An example would be the extensive

use of dispersant near caged fish or

mariculture facilities where there is a

risk of prolonged tainting of food

products making them unmarketable.

The aggressive cleanup of certain

types of shorelines such as salt

marshes and mangroves that are

known to be highly sensitive to

physical disturbance may also be

considered ‘unreasonable’ since the

resulting damage would be more

long-term than if the oil had been left

to weather and degrade naturally.

Most oil spill cleanup techniques

have been in existence for many

years and their practical limitations

are well understood through world-

wide experience. There is therefore

little excuse for implementing

inappropriate or damaging response

measures. It is recognised, however,

that the boundary between ‘reason-

able’ and ‘unreasonable’ measures is

not always clear-cut even after a full

technical evaluation has been made

and so there has to be a degree of

flexibility. Furthermore, a particular

response measure may be technically

justified early on in an incident but

may become inappropriate after

some time has elapsed due to the

weathering and spreading of the oil or

other changes in circumstances. It is

normal salaries for permanently

employed personnel and capital costs

of vessels owned by the authorities.

The 1992 Fund accepts claims for a

reasonable proportion of fixed costs,

provided these costs correspond

closely to the cleanup period in

question and do not include remote

overhead charges (1992 Fund, 1998).

As well as fixed costs, additional

costs may be incurred. Additional

costs are expenses which arise solely

as a result of the incident and which

would not have been incurred had the

incident and related operations not

taken place (1992 Fund, 1998).

Reasonable additional costs are

accepted by the 1992 Fund.

therefore important that experienced

personnel closely monitor all cleanup

operations to assess their effective-

ness on an on-going basis. Once it

has been demonstrated that a

particular method is not working

satisfactorily, or is causing dispro-

portionate damage, it should be

terminated.

Cleanup operations are often

carried out by public authorities

which use their own permanently

employed personnel, vessels, vehicles

and equipment. These are “fixed

costs” that would have arisen for the

authorities concerned even if the

incident had not occurred, e.g.

In some circumstances, theIn some circumstances, theIn some circumstances, theIn some circumstances, theIn some circumstances, the

chosen technique might workchosen technique might workchosen technique might workchosen technique might workchosen technique might work
but may be consideredbut may be consideredbut may be consideredbut may be consideredbut may be considered

‘unreasonable’ because it is‘unreasonable’ because it is‘unreasonable’ because it is‘unreasonable’ because it is‘unreasonable’ because it is

known to cause moreknown to cause moreknown to cause moreknown to cause moreknown to cause more
damage than alternativedamage than alternativedamage than alternativedamage than alternativedamage than alternative

approaches.  An exampleapproaches.  An exampleapproaches.  An exampleapproaches.  An exampleapproaches.  An example

would be the extensive usewould be the extensive usewould be the extensive usewould be the extensive usewould be the extensive use
of dispersant near caged fishof dispersant near caged fishof dispersant near caged fishof dispersant near caged fishof dispersant near caged fish

or mariculture facilitiesor mariculture facilitiesor mariculture facilitiesor mariculture facilitiesor mariculture facilities

where there is a risk ofwhere there is a risk ofwhere there is a risk ofwhere there is a risk ofwhere there is a risk of
prolonged tainting of foodprolonged tainting of foodprolonged tainting of foodprolonged tainting of foodprolonged tainting of food

products making themproducts making themproducts making themproducts making themproducts making them

unmarkunmarkunmarkunmarkunmarketable.etable.etable.etable.etable.
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Claims under this category

would include, for example, the costs

of cleaning contaminated fishing

gear, mariculture installations, yachts

and industrial water intakes. In cases

of very severe contamination of

fishing gear and mariculture equip-

ment where effective cleaning is

impossible, replacement of the

damaged property may sometimes

be justified, with a reduction for

normal wear and tear.  Such claims

are relatively easy to assess so long

as the required evidence is not

destroyed before it is shown to

surveyors or other experts working

on behalf of those who will be

required to pay the compensation.

Cleanup of mariculture facilities contaminated by floating oil

can be a compensable claim.

E c o n o m i c    L o s sE c o n o m i c    L o s sE c o n o m i c    L o s sE c o n o m i c    L o s sE c o n o m i c    L o s s

The assessment of claims for

economic losses following oil spills

can be far more complex. Such

losses may be the direct result of

physical damage to a claimant’s

property (‘consequential loss’) or

may occur despite the fact that the

claimant has not suffered any

damage to his or her own property

(‘pure economic loss’).  An example

of the first category is the fisherman

who cannot fish because his or her

boat and gear are contaminated with

oil, whereas in the latter case the

fisherman remains in port while there

is oil on the water in order to avoid

damaging his or her property but still

suffers ‘pure’ economic loss as he or

she is thereby prevented from

catching any fish or shellfish. An

example of the second category is

the hotel owner whose premises

are close to a contaminated public

beach and who suffers loss of

profit because the number of

guests falls as a result of the

pollution.

Claims for pure economic

loss are admissible only if they are

for loss or damage caused by oil

contamination (1992 Fund, 1998).

Claimants must prove a reasonable

degree of proximity between the

contamination and the loss or

damage. In determining reasonable

proximity, the following elements

are taken into account:

· geographic proximity between

the claimant’s activity and the

contamination;

· degree to which a claimant was

economically dependent on an

affected resource;

· extent to which a claimant had

alternative sources of supply

or business opportunities; and

· extent to which a claimant’s

business formed an integral

part of the economic activity

within the area affected by the

spill (1992 Fund, 1998).
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CCCCClaims for pure economic losslaims for pure economic losslaims for pure economic losslaims for pure economic losslaims for pure economic loss

are admissible only if they areare admissible only if they areare admissible only if they areare admissible only if they areare admissible only if they are
for loss or damage caused byfor loss or damage caused byfor loss or damage caused byfor loss or damage caused byfor loss or damage caused by

oil contaminationoil contaminationoil contaminationoil contaminationoil contamination
(IOPC Fund, 1998)(IOPC Fund, 1998)(IOPC Fund, 1998)(IOPC Fund, 1998)(IOPC Fund, 1998).....

The purpose of the 1992 Civil Liability

and Fund Conventions is to provide compen-

sation for proven financial losses so that

claimants are left in the same financial

position, as they would have been had the oil

spill not occurred.  This poses a problem in

the case of damage to natural resources that

are not commercially exploited, and there-

fore have no true financial value. For this

reason the definition of pollution damage in

the 1992 CLC and 1992 Fund Convention

provides that compensation for impairment

of the environment is payable only for the

costs incurred in taking "reasonable"

measures to reinstate a contaminated

environment. This definition codifies the

1971 Fund's interpretation, as contained in a

Resolution agreed by Member States that

stated "...the assessment of compensation to

be paid by the IOPC Fund is not to be made

on the basis of an abstract quantification of

damage calculated in accordance with

theoretical models (Resolution No. 3 adopted

by the Assembly of the Fund in 1980),"

For the costs of measures to reinstate

the marine environment after an oil spill to

be admissible for compensation, the follow-

ing criteria would have to be satisfied:

· costs of the measures should be

"reasonable";

· costs of the measures should not be

disproportionate to the results achieved

or the results which could be expected;

and

· measures should be appropriate and

offer a reasonable prospect of success

(IOPC Fund, 1998).

E n v i r o n m e n t a l   D a m a g eE n v i r o n m e n t a l   D a m a g eE n v i r o n m e n t a l   D a m a g eE n v i r o n m e n t a l   D a m a g eE n v i r o n m e n t a l   D a m a g e

Disruption of normal fishing activities by floating oil

is a type of economic loss and is compensable.

Reinstatement of a damaged environ-

ment begins with careful cleanup so that the

physical and chemical condition of the

affected habitats is suitable for re-coloniza-

tion by animals and plants. Natural recovery

of a damaged area is then frequently rapid.

Indeed, evidence from past oil spills around

the world indicates that the well-known and

sometimes dramatic short-term effects of

oil spills on marine animals and plants do

not normally translate into long-term

population effects. This is because many

components of the marine environment are

highly resilient to short-term adverse

changes, whether they are caused by oil

spills, other pollution events or natural

changes.
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In the relatively rare cases

where the natural recovery of the

biological populations is likely to be

slow, further positive steps beyond

cleanup may be beneficial.  An

example of such an approach

following an oil spill would be to

replant a salt marsh or mangrove

area in which the plants had been

killed, after the bulk oil contamina-

tion had been removed. In this way,

erosion of the area would be

prevented and other forms of

biological life are encouraged to

return. However, attempts at

restoration will neither be feasible

A cleanup measure may be considered unreasonable beause it is known to
cause more harm than alterating approaches. For example, inappropriate
clean-up measures can cause damages to mangroves.

nor appropriate in every case. In

many instances, natural recovery will

proceed quickly that human inter-

vention, other than by judicious

cleanup, would have no benefit or

may actually cause additional

damage.

The costs of post-spill environ-

mental studies will only be consid-

ered admissible by the 1992 Fund to

the extent that they concern pollution

damage as covered by the 1992 Fund

Convention. The 1992 Fund will not

pay for studies of a general or purely

scientific character.

Record  KeepingRecord  KeepingRecord  KeepingRecord  KeepingRecord  Keeping

The speed with which compensation

claims are settled largely depends upon

how long it takes claimants to provide the

P&I Club and the 1992 Fund with the

information they require in a format that

readily permits analysis. For this reason,

it is vital during any counter-pollution

operation that records are kept of what

was done, when, where and why to

support claims for the recovery of the

money spent in cleanup. Unfortunately,

pressures to deal with practical cleanup

problems are frequently severe and often

result in record-keeping being relegated

to a lesser priority. The appointment of a

financial controller at an early stage of an

incident can be valuable, both to coordi-

nate expenditure and to ensure that

adequate records are maintained.

The need to provide evidence and

records to support claims also applies in

the case of physical damage, economic

losses and environmental damage. For

example, the assessment of a claim for

‘pure’ economic loss should be based on

the actual financial results of the indi-

vidual claimant for appropriate periods

during the years before the incident and

not on budgeted figures.  Any savings in

terms of overheads or other normal

expenses not incurred as a result of the

incident should be subtracted from the

loss suffered by the claimant. The 1992

Fund also takes into account the extent to

which a claimant was able to mitigate his

or her loss.
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commercial or political influences.

ITOPF’s technical and scientific staff

pride themselves in giving objective

technical advice in all circumstances

and in all parts of the world.

At the request of a P&I Club or

IOPC Fund, ITOPF’s priority technical

service includes giving objective and

practical advice on the most appro-

priate cleanup response with the aim

of mitigating damage to the environ-

ment and economic resources. This

advice is designed to serve the wider

response community. ITOPF is always

ready to respond to any incident

anywhere in the world and members

of its technical staff have been on-site

at more than 400 spills in over 80

countries since the mid-1970s. This

gives ITOPF extensive first-hand

practical experience of the realities of

combating marine oil spills and the

damage they can cause.

The ITOPF technical staff at the

site of a spill will always seek to

cooperate and work closely with all

parties involved in the response

operations, and to reach agreement

on measures that are technically

justified (“reasonable”) in the particu-

lar circumstances. This not only helps

ensure that the cleanup is effective as

possible and that minimum of

damage is caused, but also that

subsequent claims for compensation

can be dealt with promptly and

amicably.

The assessment of the technical

merits of claims for compensation is

a natural extension of ITOPF’s on-site

attendance at the time of a spill.

Claims for cleanup expenses, for

damage to economic resources such

as fisheries and mariculture, and for

measures to help reinstate impaired

natural environments are assessed

according to the guidelines developed

by the IOPC Funds. It is important to

emphasize that ITOPF’s role is to

provide advice on the technical merit

of claims. ITOPF does not itself decide

whether or not a particular claim is

Assistance from Experts:Assistance from Experts:Assistance from Experts:Assistance from Experts:Assistance from Experts:
The Role of ITOPFThe Role of ITOPFThe Role of ITOPFThe Role of ITOPFThe Role of ITOPF

In order to avoid difficulties

arising in the claims process, advice

on the above matters should be

sought before and after a spill from

the Protection and Indemnity Clubs

(P&I Clubs)1 , the International Oil

Pollution Compensation Fund 19922

(1992 Fund) and from experts

working on behalf of these organiza-

tions, particularly those from ITOPF.3

ITOPF provides a broad range of

technical services in the field of

marine oil pollution. The organization

is non-commercial and is funded by

subscriptions paid on an annual basis

by the world’s shipowners through

their P&I Clubs. Despite this, the

organisation operates free of partisan

11111 See http://w3.ime.net/~drwebb/pandi.htm. P&I Clubs insure the third party liabilities of shipowners.
22222 See http://www.iopcfund.org/
33333 See http://www.itopf.com/. ITOPF was established as a non-profit making organisation in 1968 for the principal

purpose of administering the Tanker Owners Voluntary Agreement concerning Liability for Oil Pollution (TOVALOP).
This agreement was introduced in 1969 as an interim measure pending the widespread implementation of the 1969
Civil Liability Convention (CLC) and 1971 Fund Convention. TOVALOP, together with its companion voluntary
agreement, the Contract Regarding a Supplement to Tanker Liability of Oil Pollution (CRISTAL), was terminated
on 20th February 1997 due to the widespread acceptance of the original CLC and Fund Convention by that time and
the entry into force of the 1992 Protocols. ITOPF’s members currently comprise some 4,000 owners and bareboat
charterers of over 8,000 tankers, combination carriers and barges totalling about 187 million gross tons. Since 20th
February 1999, the owners and bareboat charterers of all other types of ship totalling some 285 million gross tons
have become Associates of ITOPF. This recognises the important role that the organisation plays in responding to
spills of bunker fuel from non-tankers and, less frequently, hazardous and noxious chemicals .

TTTTThhhhhe need to provide evidencee need to provide evidencee need to provide evidencee need to provide evidencee need to provide evidence

and records to support claimsand records to support claimsand records to support claimsand records to support claimsand records to support claims

alsoalsoalsoalsoalso applies in the case ofapplies in the case ofapplies in the case ofapplies in the case ofapplies in the case of
physical damage, economicphysical damage, economicphysical damage, economicphysical damage, economicphysical damage, economic

losses and environmentallosses and environmentallosses and environmentallosses and environmentallosses and environmental

damage.damage.damage.damage.damage.

Continued on page 51Continued on page 51Continued on page 51Continued on page 51Continued on page 51
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The IncidentThe IncidentThe IncidentThe IncidentThe Incident

The western entrance of the British channel has a

long history of maritime catastrophes. Majority of

the vessels sailing to and from the western ports of

Europe pass through this route, off the island of

Ouessant, at the highly dangerous western tip of

Finistère, the French "Land's End". Despite the

safety measures taken over the years, seven

tanker accidents have occurred resulting in a total

of 265,000 tonnes of oil spilled in these waters

since 1976. The 7th incident took place on the

December 12, 1999, nearly 20 years since the 6th

one. The Maltese tanker Erika, en route from

Dunkirk (France) to Livorno (Italy), with 30,000

tonnes of heavy fuel oil on board, broke in two at

8.15 AM. A fierce battle was fought the entire day

by the high seas tugboat, Abeille Flandres, the

"shepherd" of Ouessant and a "national hero" with

an impressive record of 199 vessels assisted since

1979, among which 12 were tankers. The bow of

the Erika sank during the night and the stern

followed the next day. The shipwreck sank at an

estimated depth of 120 m with an estimated

15,000 to 18,000 tonnes of fuel spilled at sea.

Who Pays for the
Erika Spill in France?

The Erika spill was not the largest in the area.The Erika spill was not the largest in the area.The Erika spill was not the largest in the area.The Erika spill was not the largest in the area.The Erika spill was not the largest in the area.

In March 1978, the super tanker Amoco CadizIn March 1978, the super tanker Amoco CadizIn March 1978, the super tanker Amoco CadizIn March 1978, the super tanker Amoco CadizIn March 1978, the super tanker Amoco Cadiz

drifted toward the north coast of Finistère spillingdrifted toward the north coast of Finistère spillingdrifted toward the north coast of Finistère spillingdrifted toward the north coast of Finistère spillingdrifted toward the north coast of Finistère spilling

223,000 tonnes of light crude oil (Chelminski,223,000 tonnes of light crude oil (Chelminski,223,000 tonnes of light crude oil (Chelminski,223,000 tonnes of light crude oil (Chelminski,223,000 tonnes of light crude oil (Chelminski,

1987). It was also not the first spill of heavy fuel in1987). It was also not the first spill of heavy fuel in1987). It was also not the first spill of heavy fuel in1987). It was also not the first spill of heavy fuel in1987). It was also not the first spill of heavy fuel in

the area. In March 1990, the tanker Tanio broke inthe area. In March 1990, the tanker Tanio broke inthe area. In March 1990, the tanker Tanio broke inthe area. In March 1990, the tanker Tanio broke inthe area. In March 1990, the tanker Tanio broke in

two off the north coast of Finistère, spilling 6,000two off the north coast of Finistère, spilling 6,000two off the north coast of Finistère, spilling 6,000two off the north coast of Finistère, spilling 6,000two off the north coast of Finistère, spilling 6,000

tonnes of heavy fuel. The Erika incident is distincttonnes of heavy fuel. The Erika incident is distincttonnes of heavy fuel. The Erika incident is distincttonnes of heavy fuel. The Erika incident is distincttonnes of heavy fuel. The Erika incident is distinct

from the other incidents on two points: 1) thefrom the other incidents on two points: 1) thefrom the other incidents on two points: 1) thefrom the other incidents on two points: 1) thefrom the other incidents on two points: 1) the

owner of the cargo was a prominent French com-owner of the cargo was a prominent French com-owner of the cargo was a prominent French com-owner of the cargo was a prominent French com-owner of the cargo was a prominent French com-

pany, and 2) the slick broke into hardly detectablepany, and 2) the slick broke into hardly detectablepany, and 2) the slick broke into hardly detectablepany, and 2) the slick broke into hardly detectablepany, and 2) the slick broke into hardly detectable

patches and did not immediately hit the shore.patches and did not immediately hit the shore.patches and did not immediately hit the shore.patches and did not immediately hit the shore.patches and did not immediately hit the shore.

Wreckage of the Erika stern

In all previous incidents, an international trader or

a foreign oil company owned the cargo. In this case, the

cargo of the Erika had been loaded in France and was

the property of the French TotalFina group.1  Similar to

the 1989 Exxon Valdez incident (USA) (Lebedoff, 1997)

(see related article on p. __), one of the richest and

most powerful national companies was involved.

1 The saga of the take-over by TotalFina by its national competitor, Elf
Aquitaine was in the headlines of the French newspapers in months prior to
the incident. Its chairperson was informally labelled Businessman of the
Year by the French economic press.

12
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In all previous incidents, the oil

quickly hit the shore, resulting in

media attention on the impact and

response on the affected coastline.

In Erika's case, the winds and

currents pushed the oil spill parallel

to the southern coastline of

Finistère and a succession of

storms broke the slicks in hardly

detectable patches. For 11 full days,

December 12-22, the media could

only show navy footage of remote

combat at sea. In the meantime,

public rage was growing and the

question was "why can't they

recover it, burn it or sink it?."

Similar to the 1997 Nakhodka

incident in Japan (Anonymous,

1997), authorities were unable to

satisfy the public's expectation of

an appropriate response.

Fig 1. Route of the Erika and affected area
Source : French Navy, edited by Cedre

Fig 2. Route of the main slicks and slicks

situation on December 30, 1999.
Source : French Navy, edited by Cedre
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When the first oil reached the

coastline, on the 23rd, after

drifting southeast, parallel to the

coast and then brutally changing

direction to the north, it soiled

beaches 200 km west of where it

was expected, and in small

quantities. On the 24th, Christmas

Eve, the long expected black tide

finally hit the tourist area in Loire-

Atlantique, washed ashore by an

unexpectedly strong southerly

storm. Response on the coastline

was getting organized when a

stronger storm followed, devas-

tating forests and electricity lines

of a quarter of the country. For the

French public, the black tide and

the storm were twinned into a

single, highly dramatic event. Also,

the negative image of the Erika

black tide was aggravated by a

particularly high bird toll: at the

end of March, 61 000 individuals

representing 58 species had been

collected soiled, out of which less than

2,700 survived (Cedre, 2000a and

2000b).

Nature was the only responsible

party for the storm. The Government

and the state-owned electric company

Electricité de France reacted strongly.

All available means and personnel were

mobilized to free routes, buildings and

houses from fallen trees and to restore

electricity. Electricité de France played it

all in a remarkable "we shall spare no

effort and no expense to reconnect

you" style.

Nature, the shipmaster and the

shipowner all played a role in the spill.

The role of the cargo owner was only in

the selection of the contracted ship for

the trip.22222  Despite this, the French public

felt that there should be no difference

between the liability of Electricité de

France and TotalFina. The public

expected TotalFina to also act in a "we

shall spare no effort and no expense to

clean our mess" mode. In response,

TotalFina announced its offer to help up

to a certain extent, clarifying it had no

liability for the pollution, technically or

financially.

2 TotalFina points out that the inspection of a ship’s structure is the responsibility of the classification society and
cannot be physically conducted by a ship charterer that does not have access to the ship while it is in dry-dock
for maintenance and inspection. TotalFina claims that they only use ‘authorized vessels certified by independent
bodies.’ In the case of Erika, TotalFina had a certificate from the Registro Italiano Navale Group (RINA) that the
ship was in satisfactory structural condition (TotalFina, 2000a) (ed.).

3 The 1992 CLC and Fund Convention entered into force on May 30, 1996  and is an amendment of the old regime
for liability and compensation for oil pollution damage under the 1961 CLC and the 1971 Fund Convention (ed.).

The Applicable RulesThe Applicable RulesThe Applicable RulesThe Applicable RulesThe Applicable Rules

There is a whole world of differ-

ences between the public responsibility

of Electricité de France and that of

TotalFina. Under the international legal

regime for compensation for oil

pollution damage, the cargo owner, in

this case TotalFina is not financially

liable for pollution caused by its

contracted carrier. Hence, TotalFina

neither had the reason nor the authority

to take over the response procedures.

The International Regime for
Liability and Compensation: CLC and
the Fund Conventions

International agreements, particu-

larly the 1992 International Convention

on Civil Liability for Oil Pollution

Damage (CLC) and the 1992 Interna-

tional Convention on the Establishment

of an International Fund for Compensa-

tion for Oil Pollution Damage (Fund

Convention), govern the regime for

liability and compensation for oil

pollution damage caused by oil tankers

in French waters.33333  Under Article III of

the 1992 CLC, the charterer of a ship

has no liability and no authority to

undertake any spill response of its own.

(see related article on p. for

details on what are compensable

claims)
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IIIIInternational agreements, particularlynternational agreements, particularlynternational agreements, particularlynternational agreements, particularlynternational agreements, particularly
the 1992 International Convention onthe 1992 International Convention onthe 1992 International Convention onthe 1992 International Convention onthe 1992 International Convention on
Civil Liability for Oil PCivil Liability for Oil PCivil Liability for Oil PCivil Liability for Oil PCivil Liability for Oil Pollution Damageollution Damageollution Damageollution Damageollution Damage
(CLC) and the 1992 International(CLC) and the 1992 International(CLC) and the 1992 International(CLC) and the 1992 International(CLC) and the 1992 International
Convention on the Establishment of anConvention on the Establishment of anConvention on the Establishment of anConvention on the Establishment of anConvention on the Establishment of an
International Fund for CompensationInternational Fund for CompensationInternational Fund for CompensationInternational Fund for CompensationInternational Fund for Compensation
for Oil Pfor Oil Pfor Oil Pfor Oil Pfor Oil Pollution Damage (Follution Damage (Follution Damage (Follution Damage (Follution Damage (Fundundundundund
Convention), govern the regime forConvention), govern the regime forConvention), govern the regime forConvention), govern the regime forConvention), govern the regime for
liability and compensation for oilliability and compensation for oilliability and compensation for oilliability and compensation for oilliability and compensation for oil
pollution damage caused bypollution damage caused bypollution damage caused bypollution damage caused bypollution damage caused by
oil tankoil tankoil tankoil tankoil tankers in Fers in Fers in Fers in Fers in French watersrench watersrench watersrench watersrench waters

4 All amounts in this article have been rounded to the closest 0 or 5 million euro. The euro to dollar exchange
rate used in this article is euro 1 = US$0.9069 and is based on the quote released on May 26, 2000 at http:/
/www.pforex.com/ (ed.).

5 The IOPC Fund only covers claims for damages that occur in a State which is a Member of one of the IOPC
Funds (ed.).

The shipowner has no legal

authority to undertake oil spill

response. However, it is liable for "any

pollution damage caused by the ship

as a result of the incident."  These

conventions impose a strict liability to

the shipowner for any oil spill from its

vessel, regardless of who is at fault.

Under the CLC, the shipowner is

entitled to limit his financial liability.

In the case of the Erika, the

shipowner's liability, insured by the

Mutual Steamship Protection and

Indemnity Club (the club), was limited

to a little over 10 million euros

(US$9.07 million).4

Beyond the shipowner limit,

additional compensation is available

from the 1992 International Oil

Pollution Compensation Fund (1992

IOPC Funds), which was created under

the 1992 Fund Convention and

financed by mandatory contributions

of oil importers from member

countries (i.e. including the TotalFina

group).5  The contributions are fixed

yearly by the Assembly of the Fund, in

the form of a set sum per tonne of

imported oil for all importers of the

member countries. Two Funds

presently co-exist, the 1971 Fund,

capable of paying compensation only

up to 60 million euros (US$5.4

million) for a single incident and the

1992 Fund, capable of paying

compensation up to 180 million euros

(US$16.3 million) for a single incident.

Fortunately, France withdrew from the

1971 Fund in 1988 to join the 1992

Fund. Hence, the total compensation

available for all consequences of the

Erika spill is around 180 million euros

(US$16.3 million).

If the total response costs and

damages exceed the aggregate sum

available from the 1992 IOPC Fund,

the "amount available shall be

distributed in such a manner that the

proportion between any established

claim and the amount of compensa-

tion actually recovered by the claimant

… shall be the same for all claimants"

(Article 4, par. 5, 1992 Fund Conven-

tion).  Of course, nothing will prevent

any willing party to provide additional

financing through an amicable

agreement. There also remained the

possibility that some national rule,

unrelated with the specific question of

oil pollution, would apply to a party at

fault, if any party were at fault.

This scheme, except for techni-

cal updates and financial modification

above, has long been in force. It was

successfully applied before in many

incidents, including the 1980  Tanio

incident. Claims for the Tanio incident

was settled in 1987 between the IOPC

Fund and the French Government on

one hand, and the registered owner of

the vessel and its Protection and

Indemnity Club, on the other hand

(IOPC Fund, 1988). Unfortunately, the

French public and politicians had no

memory of it. They were stunned to

discover, among others, that the

system provides no monetary

compensation for environmental

damage, when so many birds died.
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Under French domestic law, oil

spill response is governed by the

state regulation, Pollution Marine

(POLMAR).  In the case of the Erika

incident, all operations at sea to

contain the spill were in the hands of

the Maritime Prefect of the Atlantic

(a navy admiral). All operations on

the coastline were in the hands of

the civilian prefects (senior officers

of the Ministry of the Interior) of the

affected administrative areas,

namely, the départements of

Finistère, Morbihan, Loire Atlantique,

Vendée, and Charente-maritime.

The coordination of the response on

the coastline was first given to the

Prefect of Charente-maritime. This

was later shifted to the Prefect of the

larger "Western Civil Defence Area".

The prefects were empowered

by the POLMAR instruction to

mobilize all ad-hoc state services,

including the army, as well as any

required experts, such as Centre for

Documentation, Research and

Experimentation on Accidental Water

Pollution (Cedre), to implement their

pre-set POLMAR plans. Local public

services, in particular, those of the

coastal communes, the smallest

French administrative areas, were

also expected to contribute to the

local implementation of the oil spill

response. The prefects were entitled

to accept any valuable assistance to

the response from the shipowner

and/or cargo owner, but they did not

have the authority to require such

assistance.

POLMAR FUND: Bridge for Oil Spill
Response Expenses

Acknowledging the fact that

identifying who is liable and obtaining

actual payment from the responsible

polluter may take time, the POLMAR rule

provides for a POLMAR Fund, a special

fund for extraordinary expenses, such

as additional staff allowances for

government employees, and specific

expenses incurred for the oil spill

response. The POLMAR Fund also

finances private means mobilized by

the Prefects. The POLMAR Fund ex-

cludes the salaries of the public

servants, which will be incurred by the

government with or without the oil spill,

as well as compensation for individuals

and companies affected by a spill.

Expenses incurred by response

volunteers, in particular wildlife

associations, are not reimbursable.

Domestic Regulations for Oil Spill
Response: POLMAR

Response measures are taken as the oil hits the

shore of Loire-Atlantique (December 29, 1999).
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Overstepping The  RulesOverstepping The  RulesOverstepping The  RulesOverstepping The  RulesOverstepping The  Rules

The explanations on the compen-

sation scheme bewildered the public.

The public could not understand the

difference between the situations of

Electricité de France and TotalFina and

asked why should claimants in an oil

spill situation depend on the goodwill of

an international body and face the risk

of pro-rating? Victims of the storm had

unlimited access to a national Natural

Catastrophe Fund, through their home

insurance. The public also could not

understand the legal difference between

a charterer and a shipowner. It could

not understand why TotalFina can

escape any participation in the re-

sponse and payment of the conse-

quences of its spilled oil, when Exxon

spent a billion dollars in cleanup

response to the Exxon Valdez oil spill

and paid several billion dollars for

compensation.

In late February, the press

published unofficial estimated tourism

losses running to 1.5 billion euros

(US$1.36 billion) (Nomade, 2000).

The Government was strongly

pressured by the public not to claim its

response expenses from the IOPC Fund

and to leave all the available money

from the Fund for the compensation of

private victims. TotalFina was put under

no less strong public pressure to

acknowledge that, while not legally

liable, it had some form of "social"

responsibility.

After tense discussions, the

Government agreed to claim its

response expenses, estimated at 50

million euros (US$45.3 million) only

when the last of those victims would

have been paid by the IOPC Fund.

Forty million euros (US$36.2 million)

of emergency subsidies were also

made available to assist the more

urgent needs of fishermen, shellfish

farmers6 and the tourism industry,

through applicable procedures under

the Ministries in charge. The subsidy

is expected to be extended to salt

producers as well.

The TotalFina group also

committed to provide 104 million

euros (US$99 million) covering 1)

pumping the oil from the wreck,

estimated at  60 million euros (US$54

million), 2) treatment and disposal of

all the oily waste produced by the

cleanup operations, estimated at 40

million euros (US$36 million) for

150,000 tonnes,  3) cleanup of

inaccessible coastal areas, estimated

at 6 million euros (US$5.44 million)

and 4) restoration of the ecological

balance of the affected coastline

through the Foundation for the

Ocean, which will have a budget of

around 8 million euros (US$7.26

million) for a period of five years

(TotalFina, 2000b). Repayment of

TotalFina expenses would be

claimed from the IOPC Fund only if

there is available money after the

damages incurred by private victims

and the response expenses of the

Government is fully paid.

A unique and entirely new

three-layered system was set. It

completely overstepped the existing

rules, adding close to 200 million

euros (US$181 million) to the

available euros 180 million (US$163

million) of the compensation

system in force. However, far from

being satisfied, the measures

softened the public pressure.

The  Situation 5The  Situation 5The  Situation 5The  Situation 5The  Situation 5

Months After the SpillMonths After the SpillMonths After the SpillMonths After the SpillMonths After the Spill

A striking feature about the

incident is that by mid-May 2000,

five months after the spill, the

amounts actually contracted and

paid by the French Government,

TotalFina and the IOPC Fund do not

reflect at all the ranking of their

financial commitment based on

legal rules and voluntary contribu-

tions. Thus far, the Government and

TotalFina have spent much more

than the international compensation

system in force.

6 Shellfish in certain areas near the oil spill have accumulated hydrocarbons. As a
result, sale of shellfish products in these areas was banned temporarily. In
addition, other bottom living organisms, such as sea spiders, crabs and some
fish have also been reported to be stained by oil when brought to the surface.
Since mid March a number of fishing bans on oyster and mussel farming and
shellfish gathering on shorelines - have been lifted following sampling and tissue
analysis by IFREMER (ed.) (ITOPF, 2000a and ITOPF, 2000b). Erika –Update
10/3/00. http://www.itopf.com/news.html and http://www.itopf.com/news.html.
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Amounts committed through

the POLMAR Fund have reached

around 45 million Euros (US$40.7

million), about a quarter of which

have been actually paid up. At least

240,000 person days of public

servants, worth no less than 60

millions euros (US$54.4 million),

have been dedicated to the

response. For its part, TotalFina

contracted pollution cleanup

operations, waste storage and

preparation work for wreck

pumping for an amount in the

magnitude of 80 million euros

(US$72.5 million), a quarter of

which have been paid up.

The IOPC Fund and the Club

of the shipowner have received

claims, amounting of 11 million

Euros (US$9.97 million). Some 180

claimants, most of them in the

fisheries and aquaculture sectors,

have been offered a settlement in

the total amount close to 1 million

euros (US$0.9 million) by the Club

and Fund, a large half of which

have been accepted and paid (IOPC

Fund, 2000).

From a technical point of

view, this situation is highly logical.

The French Government and

TotalFina are jointly facing rapidly

growing response costs, while the

international compensation

system has only started to repay

reasonable and properly docu-

mented costs and damages

incurred. If the French Govern-

ment and TotalFina claim their

expenses from the compensation

system, payments by the system

could be expected to grow fast

and the present ranking of the

different payers would reverse

with time, in relation to the nature

of their commitments and the

amounts indicated above. Never-

theless,  both have no intention to

claim those evident and already

documented expenses before all

individual victims are compen-

sated.

Seen through the eyes of the

French public, particularly those of

the fishermen, fish farmers and

operators in the tourism business,

the situation is hardly understand-

able. They view that the expenses

have been primarily shouldered by

the French Government, using

taxpayers money and that the

compensation system in force

hardly paid for anything and that

TotalFina paid amounts of very

little importance for such a

company7.

7 TotalFina announced a net profit of 1.5 billion
euros (US$ 1.36 million) for the year 1999 in
its most recent shareholder’s meeting.
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9 In the 44th Session of the Marine Environment
Protection Committee last March 6-13 2000, IMO
Secretary-General William O’Neil reiterated his
firm position that IMO should always and without
exception, be regarded as the only forum where
safety and pollution prevention standards affect-
ing international shipping should be considered
and adopted. He emphasized that regional, es-
pecially unilateral application to foreign flag ships
of national requirements, which go beyond IMO
standards will be detrimental to international ship-
ping and to the functioning of IMO itself – and
should be avoided (IMO, 2000).

Many mutually supporting, as well

as conflicting moves are underway at

different levels. The French Government

announced it would request a five-fold

increase in the total amount payable by

the IOPC Fund for a single incident to be

applied prospectively. France and the

European Commission are investigating

the possible creation of a European Oil

Pollution Fund , as an additional layer of

compensation when European opera-

tors are affected. Local authorities of a

number of affected communes and

départements have contracted

specialised lawyers, some of which have

started a procedure against TotalFina,

based on a domestic waste law which

requires a polluter to remove its waste

from the coastline at its own expense.

Various other procedures are either

planned or already underway. Five

different audit commissions are

investigating different aspects of the

incident, including a commission

under the National Assembly.

ConclusionConclusionConclusionConclusionConclusion

It is impossible to predict the

final amounts to be paid by each

concerned party in the Erika

turmoil. There is no doubt,

however, that the financing system

of oil pollution response and

compensation in force when the

Erika broke in two, on the 12th of

December 1999, will not remain

unaltered. The French government

has to respond to public clamor

for changes. The European

Commission, angered by one

more black tide after the Haven

(Italy, 1991), Aegean Sea (Spain,

1992), Braer (United Kingdom,

1993) and Sea Empress (United

Kindgom, 1996), is likewise

determined to push for reforms.

Many long and tense discussions

can be expected to take place in

the coming months and years, at

the French and European levels,

and in the corridors and meeting

rooms of the International

Maritime Organization.

R e f e r e n c e s :R e f e r e n c e s :R e f e r e n c e s :R e f e r e n c e s :R e f e r e n c e s :

Anonymous. 1997. Petroleum Association of Japan Oil Symposium: Lessons Learned
from the Nakhodka Incident. Mimeo, PAJ Tokyo, 200 p.

Cedre. 2000a. Erika, des réponses aux questions que vous nous posez. http://
www.ifremer.fr/cedre/_private/actualites/les_precautions_a_prendre.htm

Cedre. 2000b. La lettre du Cedre no58 : nouvelles de Mars 2000. http://www.ifremer.fr/
cedre

Chelminski, R. 1987. Superwreck Amoco Cadiz: the shipwreck that had to happen.
William Morrow and Co. Inc. New York, 254 p.

International Convention on Civil Liability for Pollution Damage. 1992

International Convention on the Establishment of an International Fund for Oil Com-
pensation Damage. 1992

IMO. 2000. MEPC adopts MARPOL amendments to delete tainting as a criterion for
marine pollutants. Marine Environment Protection Committee – 44th session: 6-13
March 2000.  http://www.imo.org/meetings/mepc/44/mepc44.htm

IOPC Fund. 1988. Annual Report 1987. IOPC Fund, London, 45 p.

IOPC Fund. 2000. Erika Incident, France, 12 December 1999 – Update 26 April 1999.
http://www.iopcfund.org.erika.htm

ITOPF. 2000a. Erika –Update 10/3/00. http://www.itopf.com/news.html

ITOPF. 2000b. Erika-Update 19/5/00. http://www.itopf.com/news.html.

Lebedoff, D. 1997. Cleaning up: the Story Behind the Biggest Legal Bonanza of our
Time. The Free Press, N.Y., 321 pp.







































































T r o p i c a l   C o a s t s54

P E M S E A

RRRRR EEEEE QQQQQ UUUUU EEEEE SSSSS TTTTT FFFFF OOOOO RRRRR       S          S          S          S          S   UUUUU BBBBB MMMMM IIIII SSSSS SSSSS IIIII OOOOO NNNNN

PEMSEA has secured its own Internet domain name:
www.pemsea.org as a part of its ongoing efforts in
creating a regional identity. The e-mail addresses of
its programme office staff have likewise been
changed. The new domain replaces the old
imo.org.ph address.

For information about PEMSEA, visit the website at
www.pemsea.org or e-mail info@pemsea.org.
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PEMSEA Develops

New Website

and E-mail

We highly encourage our readers to contribute
articles for publication in Tropical Coasts. Topics
should cover coastal and marine resource issues.

For enquiries please contact info@pemsea.org

Farewell to
Dr. Huming Yu

Dr. Yu (far right) delivers a farewell speech during a

send-off party with PEMSEA Staff last May 23, 2000.

PEMSEA recently held a going-away party for Dr.

Huming Yu, PEMSEA Senior Programme Officer. A spe-

cialist in marine policy and resource economics, Dr. Yu

earned his doctoral degree in marine policy from the

University of Delaware, USA.  He joined the Regional

Programme on March 1, 1995 and throughout his five

year stint with the programme, he  developed and

managed the programme’s Integrated Coastal Man-

agement Demonstration Sites throughout the region as

well as implementing numerous training activities.  He

is returning to the People’s Republic of China to work

for the State Oceanic Administration.
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Have you ever heard of the boy who proudly can break each single
wooden stick but crestfallen when unable to so with a tied bundle of sticks?

Being together gives the bundle its strength.

Likewise in our seas, there are existing projects, hundreds of strategies
and approaches, and numerous stakeholders, mostly on their own but really

with one urgent commonality - ensuring the sustainable use and management
of our coastal and marine resources.

The seas and issues are too big for anyone and everyone. But not for a
bundle. Whether you are an individual, a group, or an organization -
joining forces, pooling energies, and sharing resources will give us the

capacity to achieve a shared vision - a safe and healthy sea.

Be A Partner

P a r t n e r s h i p s.

C a n   Y o u   J o i n   U s ?
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