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1.0 BACKGROUND
1.1 INTRODUCTION

One of the components of the GEF/UNDP/IMO Regional Programme for the Prevention and
Management of Marine Pollution in the East Asian Seas is entitled STRENGTHENING
REGIONAL CAPACITY IN IMPLEMENTING INTERNATIONAL CONVENTIONS. The
main objective of this component is to assist participating nations in developing the
necessary legislative and technical capability to implement international conventions relating
to marine pollution.

To implement this component, the Regional Programme, through the Network Coordinator,
is mandated to organize a Regional Network of Legal Experts on Marine Pollution. This
network will work and collaborate with other networks organized or being organized by the
Regional Programme on other aspects of marine pollution. It is envisioned to act as a
catalyst to accelerate efforts of countries in the East Asian region towards development,
formulation and implementation of marine pollution legislation.

The Inception Workshop for the Network was held at the Manila Galleria Suites, Pasig City.,
Metro Manila, Philippines on 18-19 March 1996. It was attended by 17 participants from
10 countries in East Asia, namely: Cambodia, China, Indonesia, Japan, Malaysia, the
Philippines, Republic of Korea, Singapore, Thailand, and Vietnam. A list of participants is
attached as Annex 1.

1.2 OBJECTIVES

The objectives of the Workshop were: a) to produce a directory of Network members: b) to
formulate the Network's operational plan; c) to obtain commitments from the members to
participate in the Network activities, and d) to plan activities.

The following outputs were expected: a) a decision to have a Network, with a structure,
objectives and operational plan; and b) a Workplan. Substantively, discussions were
expected to result in the documentation of the state of marine pollution legislation and the
constraints to ratification of marine pollution-related international conventions in each of the
participating countries represented in the Workshop.



2.0 PROCEEDINGS

The Program and a list of the Workshop documents are found in Annexcs 2 and 3,
respectively.

2.1 OPENING CEREMONY

The opening ceremony began at 9:10 a.m. of 18 March 1996, with three speakers welcoming
the participants,

2.1.1 Opening Remarks - Dr. Antonio G. M. La Vifia

Dr. La Vifia, Undersecretary for Legal Affairs of the Department of Environment and Natural
Resources of the Philippines, said that there is, at present, no regional body focused primarily
on the development, formulation and implementation of marine pollution legislation in the
IFast Asian Region, The regional network, therefore, is the first to address marine pollution
management issues from a legal standpoint. Dr. La Vifia expressed the hope that the network
will act as a catalyst to the efforis to establish a legislative framework at the regional level
to deal with marine pollution problems.

The text of Dr. La Vifia's address is found in Annex 4-A.
2.1.2 Welcome Remarks - Dr. Chua Thia-fng

Dr. Chua, Programme Manager of the GEF/UNDP/IMO Regional Programme for the
Prevention and Managenent of Marine Pollution in the East Asian Seas (MPP-EAS), pointed
out that marine pollution has no geopraphical boundaries, Therefore, national, regional and
global efforts are necessary fo prevent, control and mitigate marine pollution. The
Programme adopts a holistic, multisectoral and integrated approach to the problem of marine
pollution. Dr. Chua posed the following challenges to the network members:

i How can the network effectively contribute to the ratification and implementation of
marine pollution-related international conventions?

ii. How can the network give advice and technical assistance to the national
governments?

iti.  How can the network become self-sustainable and continue operations beyond the
lifetime of the Programme?

The text of Dr. Chua's address 1s found in Annex 4-B.



2.1.3 Opening Address - Mr. Farouk Y. Tarzi

Mr, Tarzi, Deputy Resident Representative of the UNDP, mentioned the different
international instruments which focus on the marine environment, showing their ecological
and environmental importance. He also mentioned the new approaches that these
international instruments have introduced, such as the precautionary principle and the use of
the best available techniques, and such principles as “polluter pays”. He concluded by
expressing his expectation that the regional legal network on marine pollution would address
the concern of not just ratification of these international treaties but their effective
implementation as well, a task which is not easy, because the approaches to be taken must
consider not only international and national legislation but also the East Asian region’s
environmental, economic and political diversity. Mr. Tarzi expressed thanks to IMO for its
partnership with UNDP in implementing this Programme.

The text of Mr, Tarzi's address 15 found in Annex 4-C.

2.2 INTRODUCTION TO THE WORKSHOP
2.2.1 Introduction to the Workshop - Ms. Stella Regina Bernad

Ms. Bernad, Assistant Network Coordinator, stated the following goals of the Inception
Workshop:

L. to produce two documents, namely: a) a Network Founding Charter which will contain
the group’s resolution to form a network and the structure, objectives and operational
plan of the network; and (b} Workplan for the Network;

il.  to produce documentation on: (a) the state of marine pollution legislation in the East
Asian region; and (b) the constraints to ratification of international conventions on
marine pollution.

2.2.2 Introduction to the Regional Programme for the Prevention and Management
of Marine Pollution in the East Asian Seas - Mr. Adrian Ross

Mr. Adrian Ross, Senior Technical Officer of the IMO, introduced the Programme's
Biﬁnnual Report as the most comprehensive document with respect to the design of the
Programme, its accomplishments in its first two vears and its plans for the next three years.
The Programme’s overall objective is to support the efforts of the participating governments
in the region in developing and implementing the prevention and management of marine
pollution on a long-te self-reliant basis. It is this last qualification which makes the
Programme unique with respect to its design and manner of implementation.



Mr. Ross stated that in a region of such diverse socioeconomic and political situations and
technical and scientific skills and capabilities, achieving the Programme’s broad overall
objective would require the strengthening of capabilities in the region. To this end, the
Programme has developed four strategies:

1.

Development and demonstration of working models on marine pollution prevention
and management and on risk assessment -- There are three demonstration sites in the
region, in two of which the Programme works with local communities. The first
challenge of the proposed legal network is to recognize that the network should focus
not only on regional and national requirements such as law and policy, but also on how
these laws and policies can be developed at the local level and on how local
governments can use these policies in a practical and feasible manper.

Promotion and ratification of international conventions, assisting in the development
of the necessary technical capabilities in each of the countries to enable them to
implement the international conventions as fully and capably as possible -- While
international conventions involve obligations on the part of national and local
governments, they also provide opportunities for public-private partnership,
privatization, and development of the environmental industry in the region, These
opportunities have to be recognized and built-up in the region in the development of
policies at the national level.

Development and strengthening of regional capacities in marine pollution prevention
and management -- Scientists and institutions have been involved in the collection of
information on marine pollution. What is lacking is the ability to translate and use this
information in the management of marine areas. To fill this void, the Programme 1s
irying to involve all disciplines in the development of pollution monitoring programs
by interconnecting disciplines --- scientists and lawyvers, scientists and decision-
makers, local communities and national governments. This interdisciplinary strategy
should be considered by the network when it provides decision-makers with necessary
advice. 2 i

Promotion of sustainable financing -- From the beginning, the Programme has focused
on how to sustain activities and programs that are being created and strengthened as
a result of the Programme's initial five-year period. To this end, public sector-private
sector partnerships are promoted and interaction is encouraged among the
users/beneficiaries of the marine environment and local community groups, industry,
and national government.



2.3

PRESENTATION OF PAPER AND DISCUSSION: OVERVIEW OF
INTERNATIONAL INSTRUMENTS RELATING TO PROTECTION OF THE
MARINE ENVIRONMENT IN EAST ASIA - PROF. ROBERT BECKMAN

Prof. Beckman briefly discussed a few points made in his paper. His views are summarized
as follows:

1.

iv.

Vi,

The most important international document in marine pollution prevention and
management is the 1982 Convention on the Law of the Sea (UNCLOS) because it
provides a framework for all international laws relating to the oceans, integrating all
conventions pertaining to the marine environment. UNCLOS requires states-parties
to comply with the requirements of the IMO Conventions.

In particular, Part XII of the 1982 Convention refers to:
a. The MARPOL Convention, dealing with marine pollution from ships; and

b.  The London Convention, dealing with marine pollution from ocean dumping of
wastes and other matter.

Ship-generated pollution, under the MARPOL Convention, results from normal vessel
operations. It constitutes probably not more than 10 percent of marine pollution
throughout the world; but this percentage may be higher in major shipping lanes, It
was emphasized that the rules established by MARPOL are the minimum to be
implemented by states,

UNCLOS provides that states, directly or through the IMO, have the responsibility to
provide technical assistance to developing countries. Technology and financing are

necessary in marine pollution prevention and management and are the main concerns
of states in this region.

Political will is necessary. Major port states in the region should agree to implement
the major provisions in the conventions. With respect to implementation, the priorities
should be MARPOL, ocean dumping, and port state contraol.

With regard to land-based sources of marine pollution, monitoring is probably of the
highest priority. Governments have to develop national legislation to deal with these
sources of pollution. Solutions cannot be found in the coastal areas alone but must
start inland.

The following points were made during the general discussion:



vii.

viil,

When a state ratifies the 1982 Convention, it is obligated to comply with the
international laws on marine pollution established by the relevant international
instruments. With regard to ship-generated waste, a state-party to UNCLOS 1s
obligated as a minimum to comply with the provisions of MARPOL. It was suggested
that UNCLOS member states should alse ratify MARPOL and obtain the benefits
under the convention, like technical assistance.

If an international convention's requirements are too unrealistic for a subregion given
the state of development there, the states of that subregion could come up with a
regional agreement which would meet particular needs and circumstances of these
countries for its implementation.

Distribution of information from the IMO is very slow as it is not available on the
worldwide web network yet, unlike the Basel Convention. The Regional Programme
provides a useful service by giving quick updates through its newsletters as to the
status of ratifications of the marine pollution conventions. It would be even better if
information on legislation of the different countries in the region implementing these
international instruments could also be provided. The legal network should be able to
continue providing this service,

Prof. Beckman's personal view regarding the development into customary law of
portions of UNCLOS is that UNCLOS is reaching a level of acceptance where all
states regard its provisions as the starting point. For example, a significant provision
of UNCLOS states that every state must have regulations controlling ocean dumping.
He would argue that all states, whether or not parties to the London Convention, are
now obligated to comply.

Prof. Beckman's paper is found in Annex 5.

2.4

COUNTRY REPORTS

Following are the salient points of the discussions on country reports. The guidelines for
country reports which were given to the participants for preparation are found in Annex 6.

1.

2.4.1 Cambodia

Due to two decades of war, Cambodia has had little development in its coastal area
and, therefore, the problem of marine pollution in Cambodia is not yet serious.

One of the few serious environmental problems existing now concerns the discharge

of untreated waste from shrimp farms into the sea, which has impacted on water quality
and biodiversity in the marine zone. To prevent marine pollution caused by shrimp
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vil.

farming, the Ministry of Environment recently adopted an order prohibiting the
construction of new shrimp farms.

Despite the lack of a legal regime for marine pollution liability, the Ministry of
Environment has strongly recommended that all contracts for offshore oil exploration
between the government and gas exploration companies include a provision that such
companies will be responsible for and will bear the costs of cleanup of any spills
resulting from their activitics.

There is a Sub-decree No. 11 (5 March 1983) on harbour rules for foreign ships, which
prohibits the discharge of sewage or used oil and the dumping of any waste into the
water or onto the dock. There is also a Ministry of Environment regulation (Prakas Na.
992, 23 May 1994} which prohibits the discharge of liquid industrial waste and sewage
into the sea, rivers or lakes.

Cambodia’s Royal Government was only recently restored and, although Cambodia is
party to a number of inlemational conventions, no convention has been implemented
as yet. A draft law on national environmental protection, called the Environmental
Protection Law, has been submitted to the Council of Ministers and is now awaiting
adoption by the National Assembly. Cambodia is also ready to adopt some additional
legal instruments related to this proposed law on environmental protection. UNDP’s
Environmental Technical Advisory Project is assisting the Ministry of Environment
in developing the appropriate policies and legal instruments for the implementation of
the Environmental Protection Law after its enactment by the National Assembly.

Prohibiting shrimp farms shuts off a good economic opportunity for Cambodia.
Shrimp farms need not be prohibited and neither should the environment be harmed,
as long as there is proper planning of resources. The problem might be that many of
the laws are being formulated by foreign consultants who may not have a good grasp
of the situation and laws are developed without knowing their effect or their
applicability.

On environmental education in Cambodia, there is one training on Environmental
Impact Assessment and a number of short training courses on environmental
protection. There is also a UNDP-assisted project on environmental education in eight
provinces and in the city of Phnom Penh.

The text of the country report on Cambaodia is found in Annex 7-A.

i

2.4.2 Japan

The role of the Environment Agency is to formulate the draft technical standards to
implement laws. [t consults with the other government agencies, which is a practice



ii.

1.

in Japan to avoid conflicts in jurisdiction and laws that are inappropriate or
unenforceable. Compromises are reached and amendments are made before the draft
is brought to the state.

Japan is sometimes slow in ratifying international conventions becausc Japanese
officials are very prudent about possible conflicts. However, once Japan ratifies a
treaty, it takes full responsibility for the enforcement of related domestic laws.

Many attempts have been made in Japan for material environmental impact assessment
(EIA) legislation, However, the Ministry of Industry and Trade, the Ministry of
Transportation, the Ministry of Construction, and other ministries did not favour the
passing of uniform EIA legislation because of a perceived negative effect on Japanese
industry. The Environmental Agencies favour an EIA law. The tentative solution to
this conflict was in the form of a cabinet resolution in 1972, which provided guidelines
for ELA stating that if the government is involved in the construction, an EIA would
be required. In 1984, the Cabinet adopted a puideline -- Concerning the Enforcement
of an EIA, based on the resolution of 1972 -- which requires an EIA for certain types
of construction.

At the level of local governments however, political power is closely linked to the
power of the ruling party. Thus, more than 40 prefectures where the ruling party
favoured the EIA have passed an ordinance or guideline requiring an ELA.

The written country report of Japan is found in Annex 7-B.

1il.

iv.

2.4.3 Indonesia

A strong legal basis for the protection of the marine environment in Indonesia may be
found in Act No. 4 of 1982 or the Basic Provisions for the Management of the Living
Environment (EMA 1982), This Act provides for an integrated effort in the
utilization, supervision, control, restoration and development of the living
environment.

Indonesia ratified the UNCLOS of 1982 on 31 December 1985 by Act No. 17 of 1985.
Since then, Indonesia has had solid legal ground for the protection of the marine
environment.

Dumping is Ipmhibilud by law; but law enforcement is a complicated problem in view
of the archipelagic nature of Indonesia.

Legislation on seabed activities is inadequate and may be found scattered in various
laws on the marine environment, Law enforcement is very weak.
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ix.

Liability for pollution of the living environment and the payment of compensation to
victims whose right to a good and healthy living environment has been violated are
provided for in the EMA. According to Art. 21 of the EMA, strict liability can be
applied if stipulated in relevant legislation. Under Presidential Decree Number 18 of
1978 on the ratification of the CLC, strict liability is valid in cases of marine pollution.

EIA is also stipulated in the EMA. EIA is further regulated by Government Regulation
No. 51 of 1993 and by a number of Ministry of the Environment decisions.

The use of market-based instruments is not yet implemented although there is a legal
basis for implementation in the EMA. Although not concretely formulated in the
provisions of the EMA, it can also be said that the “polluter pays” principle is
applicable in Indonesian environmental legislation, including marine pollution control.

There are two ways of ratifying a convention under Indonesian fundamental law --- by
Act of Parliament or by Presidential Decree. Most conventions are ratified by
presidential decree which is the easier and faster mode. Regulations are provided and
conventions are implemented by Ministry Decision. Conventions involving security
of Indonesian interests or concerning boundary issues with neighbouring countries
must be ratified by Acts of Parliament. Conventions concerned with more practical
matters are ratified by Presidential Decree.

Upon ratification, the convention is annexed to the presidential decree or act. The
convention is translated into the Indonesian language but the official text is the English
text.

There are various levels in Indonesian regulations, the highest being the Acts which are
general in scope, providing strategies and frameworks. The next level is operational.
There are also regulations established by presidential, ministerial, or regional decrees.
MARPOL is national and is under the control of the Department of Defense.
Regulations for the enforcement of MARPOL are enacted by the central government.
But the authority to implement MARPOL, as far as technical and capacity matters are
concerned, has been devolved to the provinces.

Two written country reports for Indonesia were submitted. They are found in Annexes 7-C-1
and 7-C-2.

2.4.4 Republic of Korea

The Water Environment Preservation Act (August 1, 1990, Law No. 4260) is the major
regulatory statute for controlling land-based sources of pollution. The Act prohibits,
among others, the dumping of industrial and hazardous wastes into publicly-owned
watler. Because this Act regulates all emissions of pollutants into rivers, lakes and
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ix.

coastal waters, there 15 doubt as to its efficiency in controlling pollution of coastal
waters in particular. The basic approach under this Act is emission control based on
quality standards set by Ministerial Decree. Current emission standards are strictly
concentration-based and are more commonly denominated as parts per million (ppm).

The regulatory mechanisms under the Act designed to regulate emission activities
include direct regulation (which provides a maximum penalty of seven vears
imprisonment and/or fines not exceeding 50 million won [$US 60.000]) and the
emission charge (effluent charge against persons who emit certain pollutants beyond
the set standards).

Relevant legislations concerning land-based sources of marine pollution include the
Sewage, Sludge, and Animal Wastewater Treatment Act (March 8, 1991, Law No.
4364) and the Waste Management Act (March 8, 1991, Law No. 4363).

The Marine Pollution Prevention Act of 1977 applies to marine pollution arising from
the activities of vessels and offshore facilities in the waters contiguous to the territory
of Korea and from seabed drilling activities authorized under the Submarine Mineral
Resource Development Act of 1970, as well as those arising from vessels registered
in Korea and all the marine pollution in the special zones created for coastal water
pollution prevention. Under this Act, the dumping of industrial wastes into the sea and
the discharge of 0il, oily mixture, noxious materials and wastes from offshore facilities
are prohibited unless discharged in accordance with the regulations of the Ministerial
Decree.

The Ministry of Environment has general authority to investigate the status of marine
pollution and to set the water quality standards in each marine zone,

The Environmental Impact Assessment Act (Dec. 31, 1993, Law No. 4493) requires
the Ministry of Environment to review the Environmental Impact Statement submitted
by coastal developers. ;

The Basic Environmental Policy Act (August 1, 1990, Law No. 4257) provides the
legal basis for the Ministry of Environment to set national environmental policy and
establish a long-term environmental management plan.

The fishery resource conservation zone is located between Korea's territorial sea and
contiguous sea, This zone was created by proclamation in 1952. The special
management areas are located beyond the territorial sea.

Dumping in Korean waters has to follow the guidelines set by Ministerial Decree.

Dumping areas have already been designated in the sea between Korea and Japan but
these cannot be said to be within the EEZ as Korea has not proclaimed its EEZ. This

10



was compared to the situation in Indonesia, where dumping in the EEZ can only be
done by permit of the Indonesian government. (In Korea, the Presidential Decree is

the basic law, while Ministerial Decrees are the enactments.)

The written country report for the Republic of Korea is in Annex 7-D.

1.

1il.

1i.

1v.

Vv,

2.4.5 Malaysia

Land-based activities are the major source of marine environment pollution in
Malaysia, contributing about 70 percent of pollution in its marine waters.

Laws related to environmental issues during the colonial government emphasized
protection of economic resources only. These laws were mainly sectoral in nature and
were ineffective in addressing environmental pollution problems.

Prior to the enactment of the Environmental Quality Act of 1974 (EQA), Malaysia's
approach to marine pollution issues was fragmented, making it difficult to tackle
environmental problems which require a holistic and integrated approach. But, despite
the changing approach, the courts still cite British cases as precedents.

Today, the management of environmental pollution in Malaysia is governed by the
EQA, which is the principal law on land-based pollution. This law contains a few
provisions pertaining to the marine environment. Both regulatory and market-based
approaches are used.

The market-based approach introduced in the early 1970's has been implemented
directly and indirectly for the major polluting industries such as the agro-based
industries and toxic and hazardous wastes generators.

The policy considerations behind Malaysia’s ratification of the Civil Liabilities
Convention in 1994 and 1995 and her non-ratification of the 1976 and 1992 protocols
are not clear, but there has been a positive response from the concerned agency to ratify
the 1992 Protocol, considered essential in view of Malaysia's ratification of the 1969
Convention.

The roles of Federal and State authorities are governed by the Federal Constitution.
Certain activities such as fisheries fall under the federal list of the Ninth Schedule of
the Federal Constitution and are thus governed by the Fisheries Act 1985. On the other
hand, sewage and sedimentation issues fall under the State list which is governed by
State Enactments. Marine Pollution issues thus require the enforcement and
coordination of both Federal and State authorities.

The written country report for Malaysia is in Annex 7-E.

11
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2.4.6 Singapore

There is at present no specific national legislation directly governing the issue of
marine pollution from land-based sources. The only Act which contains specific
provisions relating to pollution of the marine environment {rom land-based sources is
the Prevention of Pollution of the Sea Act (PPSA). Although the PPSA was enacted
primarily to give effect to MARPOL, Sec. 5 of Part Il of the Act makes it a criminal
offence to deliberately pollute Singapore waters. The term “Singapore waters”
includes the Singapore territorial seas and inland waters.

The Water Pollution Control and Drainage Act regulates pollution of inland water
sources. _The Petroleum Act seeks to prevent pollution from petroleum-refining
activities. The Environmental Public Health Act regulates dumping of industrial
wastes and dangerous substances on land. These Acts may be relevant in marine
pollution prevention and management if these wastes find their way into the marine
environment and if their source can be traced back to improper disposal on land or in
inland waters.

Discharges by vessels into Singapore walters are prohibited by PPSA, in effect
implementing Annexes IV and V of MARPOL. There is no law governing pollution
from seabed activities.

In Singapore, EIAs are not compulsory for major projects. However, if the Ministry
of Environment deems a particular project to have sufficient potential for pollution that
may affect public health, an EIA may be required.

Market-based strategies, such as the imposition of a tariff for a permit to discharge
effluent directly into the sewerage system, are used.

The small size of Singapore and the unicamerality of its legislature makes the passing
of marine pollution laws easier. The attitude of the government appears to be that no
international convention should be ratified merely for the sake of ratification. Once
Singapore ratifies an international convention, it takes its obligations seriously,
enacting corresponding implementing legislation and effectively enforcing these laws
through the administrative and court systems.

Before the EIA requirement was formally introduced in Singapore, there were already
a number of Acts, e.g., the Petroleum Act and the Environmental Public Health Act,
which imposed a very stringent system and regulatory structure on all foreign and local
corporations sefting up business in Singapore. ElAs are done on an ad hioc basis ---
an administrative decision rather than a function of the legislature. When an industry
15 perceived to be potentially hazardous, an E1A will be required.

12
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Pollutive industries in Singapore have always been regulated, not by a specific EIA Act
but by a host of other Acts put together. Lately, however, there have been calls for an
umbrella legislation consolidating all the discrete environmental acts which would

-include an EIA formal requirement.

There are few organized NGOs in Singapore. There are groups of industries that
perceive environmental protection as foremost among their concerns in operating in
Singapore. Examples are multinational companies which voluntarily assume
environmental responsibility, university student organizations and loose confederations
of environmentally concerned citizens that periodically call for public participation.

Compensatory mechanisms come under the Merchant Shipping Qil Pollution Act
which implements the 1969 Civil Liability Convention. Under this Act, shipowners
are entitled to limits on the amount of damages. Up to that maximum, there would be
strict liability.

A civil case in any Singapore court would take a maximum of 1 1/2 years from
inception of the writ served to its conclusion. A criminal case, if appealed to the Court
of Appeals, would take about the same amount of time. The exception would be if
there are scientific problems in ascertaining the damages as, for example, in the case
of a huge oil spill.

The US$ 50,000 fine imposed under the aforesaid Act would probably be a good
deterrent. So far, the maximum fine imposed has been only about $10,000. Since the
Act is fairly new, its efficacy as a deterrent still remains to be seen.

The written country report for Singapore is in Annex 7-T.

i,

1l

2.4.7 Philippines

The Philippine Coast Guard (PCG) has always been the implementing body with
respect to marine pollution legislation, but with the creation of the IMO desk at the
Maritime Industry Authority (MARINA), the latter agency is also looking into the
implementation of marine pollution legislation and conventions. Because of the
fragmented implementation of legislation, the agencies concerned are fighting over
who should properly implement the laws.

IMO will provide assistance if the government requests for it. The Philippines is
perhaps the most environmentally aware country in East Asia, but this is more about
pollution on land rather than marine pollution.

The problem faced by the Philippines is more the fragmented implementation (rather
than a lack of environmental awareness) due to the existence of three agencies --- the

13
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PCG, the MARINA and the Philippine Ports Authority (PPA). There is now a strong
lobby for the creation of a Department of Maritime Affairs which will solve the
problem of lack of coordination among the different administrative agencies
implementing marine pollution legislation.

There is a presidential decree creating the PCG and granting to it general powers.
Under that mandate, the PCG has issued Memorandum Circulars. Pursuant to PD No.
600, the PCG is concerned with marine pollution prevention. MARINA'S concern is
the registration of vessels and looking into the capability of these vessels and ol
visiting vessels to comply with marine pollution prevention laws and the concomitant
liabilities.

While the Philippines hias not actually ratified the MARPOL convention, the PCG
issuances in the early 1980’s were actually adopted from the provisions of MARPOL,
in effect, implementing that convention. The problem is whether the Philippine
government has the moral authority to implement the provisions of MARPOL vis-a-vis
foreign ships calling at her ports. The MARINA is prioritizing, among its concerns,
the ratification of the IMO conventions.

Before the enactment of the National Integrated Protected Area System (NIPAS) law,
there were already existing protected areas which later became the initial components
of the system. Additional components will soon be declared, among them an area in
Palawan.

The written country report for the Philippines is in Annex 7-G.

1ii.

2.4.8 Thailand

The major source of marine pollution in Thailand is land-based with 75 percent coming
from domestic wastes and 25 percent from industry. Ocean dumping and vessel
sources are also significant sources of pollution. Pollution from seabed activities is not
significant because Thailand only has offshore gas production activities which are
located outside the Thai territorial seas.

Thailand has more than 20 laws dealing with pollution problems, each with its own
objective and scope. These laws are implemented by various agencies. Cooperation
among these agencies needs to be improved to effectively implement existing laws.

The National Environmental Quality Protection and Promotion Act B.E. 2535 (1992)
is the umbrella legislation containing the policies and standard criteria on environment
protection. This Act is implemented by three agencies: the Office of Environmental
Policy and Planning, the Pollution Control Department, and the Environmental Quality
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Vi,

Promotion. This Act provides for an EIA requirement in certain projects. In addition,
the polluter pays principle is mentioned in the Act.

The Harbour Department implements the law called Navigation in Thai Waters Act,
B.E. 2456 (1913), one part of which deals with marine pollution, imposes a fine or
imprisonment for violation of the Act, and demands indemnity and reimbursement for
cleanup operations expenses.

Regarding authority in the offshore area, the Harbour Department has jurisdiction over
the area within 12 miles from the shoreline only. The Thai Navy has some laws
dealing with the open sea.

There are no exact regulations to control offshore mining activities. In the case of
mining operations on land, the operator is required to re-cover the mining area before
operations are terminated but it is not clear if the same applies to offshore mining.

The written country report for Thailand is in Annex 7-H.

il

iil.

2.4.9 Vietnam

Industrial and urban pollution adversely affect the marine environment to the extent
that 60-70 percent of wastes dumped into Vietnam’s seas come from these sources.
Offshore oil exploration and transportation also seriously threaten the marine
environment. The production of oil is Vietnam’s main source of national income.
Vessel-source pollution and pollution generated by ports are other threats to the marine
environment.

Other highly pollutive marine uses and activities which require appropriate
management to reduce their outputs of pollution are the following: human settlement
(both commercial and residential development), mining and industrial development,
sea and airport development, communications (some of the facilities of which are on
the seabed), coastal parks and nature reserves.

Environmental legislation in Vietnam gradually developed as society increasingly
became aware of the problems affecting the environment. In the last decade, laws and
regulations were enacted to conserve marine resources and the living environment.
However, it was only in 1994 that a law was enacted specifically for the purpose of
dealing directly with environmental issues. The 1994 Environmental Protection Law
(EP Law) contains the basic provisions governing state management of the living
environment. It is a broad statement of principles and contains specific provisions on
marine pollution.



iv,

Before Vietnam ratifies an international convention, the appropriate legislation 1s
prepared many vears ahead. The Constitution provides that, in general, international
conventions must be adopted for ratification by the National Assembly if there is any
conflict with a national law. To avoid such conflict, laws are promulgated even before
ratification of the convention so that the national law will conform to the provisions
ol the convention.

The written country report for Vietnam is in Annex 7-L

1l

iv.

2.4.10 China

The Standing Committee of the National People’s Congress (NPC) is now working on
the amendments to the basic law -- the Marine Environmental Protection Law. This
law, as with the other laws, will later be translated into English.

The overlap or conflict between administrative agencies -- for example, the regulations
on use of marine waters issued by the State Oceanic Administration (SOA) which are
opposed by the Fisheries Department and National Environmental Protection Agency --
is a big problem in the management of the marine environment in China. It is the main
problem in the amendment of the basic law (the Marine Environment Protection Law).
The sea area is divided into the traffic area, the fishing area, the coastal area and the
offshore area. There is conflict as to which department is in charge of pollution
matters.

Approaches to the problem in China could be either: (1) that jurisdiction of the
agencies be determined by the source of pollution so that land-based pollution will be
the concern of the Environmental Protection Administration while sea-based pollution
will be the SOA's concern; or (2) that jurisdiction be determined by area, i.e., fishing
area, traffic area, etc.

Environmental shipping affairs are administered by the Bureau of Harbour
Superintendency of the Ministry of Communications while dumping is the concern of
the SOA.

In China, laws are promulgated by the Standing Committee while regulations are
issued by the administrative bodies. These regulations apply to all of China. There is
no special law on EIA; any EIA requirement in China comes from regulations on
activities such as coastal construction and oil exploration.

The written country report for China is in Annex 7-1.
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A summary of the national legislation relating to marine pollution in each of the participating
countries based on the country reports is in Annex 8. A summary of the ratification of
international conventions is found in Annexes 9-A and 9-B.

2.5 PRESENTATION AND DISCUSSION -- CURRENT MARITIME LEGAL ISSUES

IN NORTHEAST ASIA - PROF. CHOON-HO PARK

Prof. Park made a slide presentation depicting the areas of conflict and cooperation among
the Northeast Asian countries, including those concerning marine pollution. The discussion
centred on Joint Development Agreements (JDAs) and Joint Development Zones (JDZs), of
which there are many examples in Northeast Asia. The following is a summary of the
discussion.

1.

1il.

The Agreement of 1974 on a JDZ obligates Korea and Japan to protect the marine
environment in the zone. Both countries have their own domestic laws specifying the
conditions under which the marine environment will be protected. If any pollution
accident occurs in the zone, both parties will jointly investigate the incident to
determine which side (either or both) is liable.

So far, no pollution problem specifically from seabed oil has cropped up. Fishermen
who are inconvenienced in their operations by mineral resources activities in the zone
are supposed to be compensated in case of loss or damage suffered due to pollution.
But there has been no material case thus far.

There are many JDAs in the North Sea and in the Persian Gulf, and in the latter there
are several instances of pollution. There is no real difference between marine pollution
accidents ansing in the JDZ and those arising in other areas, but there are arrangements
in the JDZ for joint investigation of any pollution accidents or incidents.

There are tentative criteria for JDAs in general but these have been broadly laid down
because the geographical circumstances in each area are so different that it is difficult
to apply specific criteria commonly to all areas. Hence, the mode of dispute settlement
is written into each Joint Development Agreement.

There probably would be no problems as to which country’s laws would apply in areas
where sovereignty is unquestioned. Special problems for international lawyers would
arise only in those joint development programs where states cannot agree on who has
sovereignty over the area and a JDZ is created in the area of overlap. In such
overlapping areas, no country's pollution laws or liability laws would automatically
apply. In those areas, the applicable laws would probably be the laws of the country
that licensed the company which was liable for the damage.
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Detection and tracing of discharged oil has become scientifically and technologically
more efficient. For example, if oil is discharged in the Atlantic Ocean, a sample of the
spillage can be picked up and analyzed. Crude oil has 34 to 35 different grades. A
check can be made with Lloyd’s of London or with the Persian Gulf to see what grade
of oil was loaded on which tanker and where such tanker was bound. This procedure
is called “fingerprinting” the spillage.

In the area between Vietnam and Malaysia, Vietnam applies Malaysian law, because
there is no appropriate Vietnam law.

It is sometimes useful to know which country’s liability laws are less severe,

SUMMARY OF ADDITIONAL DISCUSSION POINTS

The following points, which were not made in particular reference to any country, were made
during the discussions.

1,

There was interest in the issue of shrimp farms, because of their existence in many ol
the participating countries.

The situation of laws not meeting their objectives 1s common in many of the countries,
And as long as the state is unable to enforce these laws, they will continue to be
violated. The network should take up as a challenge the task of how to assist
developing counties in formulating legislation that encourage development and protect
the environment at the same time.

The network's diversity is its strength. One of the network’s objectives is to assist
countries that have limited environmental legislation because of their historical
expericnce. At the same time, countries that are already advanced in terms of
legislation can learn from interacting with countries that still have some freedom in
formulating and implementing legislation. Hopefully, all will benefit from the
interaction.

The countries in East Asia may be classified into three with respect to environmental
legislation: (1) the more advanced countries like Japan; (2) the ASEAN countries,
with the exception of Vietnam, which have very similar environmental problems and
legislation; and (3) countries like Cambodia and Vietnam which are only now
formulating their legislation.

There was a discussion on the advantage (expedience) and risk (abuse of power) of the
legislative power and the power to ratify international treaties residing in the head of
government.
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It was suggested that the issues and problems of each country in the ratification and
implementation of international conventions, as well as the institutional conflicts, be
flushed out during the discussion. Are the national legislations ratifying international
conventions consistent with each other? How do the institutional mechanisms operate
=== Do they clarify inconsistencies or do they create more confusion?

East Asian countries, large and small, are strongly influenced by the West with respect
to their legal regimes. For example, there is a strong British influence in Malaysia,
Singapore and Hong Kong; an American influence in the Philippines; and a Dutch
influence in Indonesia. Japan was strongly influenced by Prussia in the process of
adopting the Censtitution of 1889. Japanese substantive criminal and civil law are
based on the experience of Germany and France. After World War II, Japan was
further influenced by the American type of legal system.

Because of its unfortunate experiences with environmental problems, as in the
Minamata case, Japan has had to find new approaches in the interpretation of civil law-
- mainly tor law -- becoming in the process most advanced in the field of
environmental law. The Japanese experience could be a source of precedents in
environmental law problems and cases.

On the hypothetical question: Suppose that a ship spills oil in Indonesian waters which
does not affect Indonesia but drifts over and affects Singapore and Malaysia. What
legal procedures are in place to deal with this situation? If Singapore's waters are
affected then Singapore’s own pollution act would take effect and it would try to
acquire jurisdiction over the offending vessel. The problem of obtaining jurisdiction
would have to be resolved by good neighbourliness and cooperation among the three
countries involved.

There is a tripartite treaty among the three Malacca Strait couniries but it probably does
not cover the matter of compensation. A claim could be advanced under the Civil
Liability Convention (CLC) if the flag state is a party to the 1969 CLC. Under the
UNCLOS, a coastal state which suffers damage can ask the port state to institute action
against that erring vessel. The problem in this situation is that the flag state can always
intervene to take away jurisdiction. If the flag state is reluctant to prosecute, the
coastal state may remain uncompensated. At the end of the day, it would be up to the
state of registration of the vessel. The resolution to the problem would be a matter of
diplomacy and negotiation. Or the coastal state may bide its time, wait for the erring
vessel to dock at its port, then seize it when it enters the coastal state's waters.

The problem of conflicts in legislation is a big one not only in China but in many other

countries as well. Sometimes the problem is a conflict in legislation and sometimes
a jurisdictional issue. The Network could be a means by which conflicts such as these
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may be avoided in the future, by highlighting the need to be careful about
apportionment of jurisdiction in the formulation of legislation.

DISCUSSION ON CONSTRAINTS TO RATIFICATION OF INTERNATIONAL
CONVENTIONS

Dr. La Viiia led a discussion on the constraints to ratification of international conventions
to synthesize the country reports on that topic. Following is a summary.

i1,

iv.

The following constraints to ratification of conventions and implementation of
legislations were mentioned:

a. A conflict ameng and overlapping jurisdiction of the national implementing
agencies;

b. The issue of political systems; federal government powers versus state powers;

c. Technical problems such as the lack of human resources, difliculty in translating

the conventions to the local languages; and
d. Political constraints.

The conventions should be viewed not just in terms of legal and technical problems but
in terms of the potential economic benefits and detriments of entering into a
convention. A country, in deciding whether or not to ratify MARPOL, for example,
would have to consider the economic impact of the convention on its fleet, on how
older vessels might be affected, and on how this could have a detrimental effect on its
outlying areas. There might be a need for geographers and economists to examine the
whole question of shipping and the implications of full implementation of MARPOL
at the regional level. i

The process of examining these implications is a technical process in which the
network may collaborate and to which it can contribute. But the decision that has to
be made at the end of that process is a political decision that is clearly a sovereign issue
within each country.

Not only the economic implications should be highlighted but the economic
opportunities as well. For example, the establishment of reception facilities should not
be seen as a financial obligation of the government but as a potential economic and
business opportunity. In fact, one of the Regional Programme’s activities is to look
into how ratification of MARPOL can create business opportunities that will sustain
the Programme’s activities. This will hopefully be taken up in the next nine months
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by the Programme’s Sustainable Financing Conference where public-private
partnership will be promoted.

There are efforts to look into the shipping aspect to determine in what way compliance
with MARPOL requirements and improvement of navigational standards have resulted
in an improvement of the economy. Vessels can carry more and earn more because of
improved navigational charts. The shipping industry should be willing to take part.
Perhaps banking institutions can provide loans.

In looking at the subject of ratification of conventions, a broader approach should be
taken, bringing together the legal, economic, financial and other points of view.

2.8 ORGANIZATIONAL MATTERS

A meeting, chaired by Dr. Antonio La Vifia was conducted to take up the matter of the
Network organization.

ii.

iii.

1v.

2.9

Dr. Antonio La Vifia, whom the meeting acclaimed as Network Coordinator, gave a
brief overview of the concept and objectives of the Network.

The meeting decided to name the network the Regional Network on the Legal Aspects
of Marine Pollution.

The meeting prepared a draft founding charter, entitled the Network's Mission
Statement. The Mission Statement is included in Part 3.0 of this Document.

Dr. La Vifia enumerated and briefly described the projects that the Regional
Programme hopes to implement in 1996 in connection with the organization of the
Network. The meeting agreed not to initiate any activities outside of the identified
projects. The meeting expressed appreciation for the activities being undertaken by
the Regional Programme.

PROTOCOL ON THE LEGAL INFORMATION DATABASE

The Assistant Network Coordinator, Ms. S. R. Bernad, outlined the project concerning
the development of the Legal Information Database, inquired into the needs of the
participants with respect to information and data and requested them to communicate
these needs to the Network Coordinator. The participants were also requested to
provide and share information and data with the Network.
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The meeting agreed to the following actions:

a. To communicate each country's legal information needs to the Legal
Information Database;

b. To provide copies of the respective national legislation and regulations to the
Legal Information Database; and

c. To cooperate in the exploration of means to share information with the Legal
Information Database, as a number of participants are individually involved in
other database projects.

It was agreed that the Network Coordinator will provide a copy of the index of the

Legal Information Database to the participants and supplement this twice a year.

CLOSING

The rapporteur, Mr. Wilfredo Saraos, made his summary of the two-day Workshop.
The text of his summary is in Annex 10.

The Network Coordinator, Dr. La Vifia, thanked all the participants and the Secretariat
for their contribution to the Workshop.

The Workshop was adjourned at 5:30 p.m. on Tuesday, 19 March 1996.

22



3.0 MISSION STATEMENT OF THE REGIONAL NETWORK ON THE
LEGAL ASPECTS OF MARINE POLLUTION



MISSION STATEMENT
of the

REGIONAL NETWORK ON THE LEGAL ASPECTS
OF MARINE POLLUTION

The participants in the Inception Workshop of the Regional Network on the Legal
Aspects of Marine Pollution,

Noting that more than half of the population of the East Asian Sea region is
concentrated along coastal areas and that economic activities to meet increasing subsistence
and development needs have resulted in enormous pressures on the region's coastal and
marine environments,

Noting further that the threat of marine pollution to the vitality and biodiversity of the
coastal zones of East Asia cannot be underestimated,

Recalling the Rio Declaration on Environment and Development, in particular
Principle 3 which proclaims that "the right to development must be fulfilled so as to
equitably meet developmental and environmental needs of present and future generations",

Recalling further Agenda 21, in particular Chapter 17, which calls for the adoption of
"new approaches to marine and coastal management and development at the national, sub-
regional, regional and global levels, approaches that are integrated in content and are
precautionary and anticipatory in ambit",

Recalling also Article 192 of the United Nations Convention on the Law of the Sea
which imposes on states the obligation to protect and preserve the marine environment,

Acknowledging that only a few countries in the region have ratified and are
implementing the relevant IMO conventions and other marine pollution agreements,

Acknowledging also that there is a need for a regional body or entity focused primarily
on the development, formulation and implementation of marine pollution legislation,

Recognizing the important role of the GEF/UNDP/IMO Regional Programme for the
Prevention and Management of Marine Pollution in the East Asian Seas,

Stressing that there is, in East Asia, diversity -- in capacity, in the state of the marine

environment and pollution, and in the legal and political characteristics of the countries in
the region,
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Determined, in the spirit of collaboration and partnership, to conserve and sustainably
use marine and coastal resources and to prevent marine pollution for the benefit of present
and future generations,

Have agreed to organize this Regional Network on the Legal Aspects of Marine
Pollution, as follows;

1. Objectives of the Network

(a) To assist participating nations of the Regional Programme for the Prevention and
Management of Marine Pollution in the East Asian Seas (MPP-EAS), particularly less
developed countries, in developing the necessary legislative and technical capability to ratify
and implement international conventions relating to marine pollution;

(b) To assist the countries in the region in developing regional policies and
agreements with respect to the prevention and mitigation of marine pollution where such
regional initiatives are desired by the countries and where appropriate and necessary;

(c) To promote, complement and assist national and regional efforts to develop, enact
and effectively implement international and national laws on marine pollution;

(d) To identify problems and obstacles to ratification or implementation of
international conventions and national legislation on marine pollution;

(¢) To develop, design, and implement specific projects related to marine pollution
legislation and implementation of international, repional and national conventions and laws,
including the use of economic instruments as a mode of regulating behaviour and changing
human attitudes;

([} To enhance the knowledge and capabilities of its members as regards existing
international conventions on marine pollution, thereby enabling them to contribute to the
development and formulation of marine pollution legislation and to the implementation of
such laws: and

(2) To cooperate with regional and interational organizations, initiatives and
mechanisms, including the other regional networks established under the MPP-EAS, in
programs and projects relating to marine pollution in the region.

2. Membership in the Network

The Regional Network shall be composed of individual national associates from
countries in Fast Asia who are persons specializing in law and policy, attached to or affiliated
with public or private institutions engaged in marine, coastal, and environmental issues,
particularly those involved in marine pollution and coastal management, including
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governmental environmental agencies, public and/or private policy institutions and academic
research institutions.

3. Organizational Framework

The Regional Network is an association of individual national associates, voluntarily
collaborating with each other and working together to attain the objectives of the network.

The members of the network shall meet at least once a year to review and plan its
activities. It shall be convened by the Network Coordinator, who shall initially be based in
the Programme Development and Management Office of the MPP-EAS in Manila,
Philippines. Implementation of network activities shall be distributed among its members.

Seed funding for establishing the Regional Network and for its initial activities shall
come from the MPP-EAS. Other sources of funding shall, however, be explored and
obtained,

4. Operational Guidelines for Network Activities

Implementation of network activities shall be guided, among others, by the following
principles:

(a) Respect for the economic, political, and cultural diversity of the countries in the East
Asia Region shall, at all times, be paramount in designing and implementing activities.

(b) The network shall adopt an interdisciplinary approach and shall interact and collaborate
with other regional and international networks established under the MPP-EAS.

(c) Lessons from the demonstration site projects of the MPP-EAS, insofar as these are
relevant, shall always be integrated into the outputs of the network.

5. Review of the Mission Statement

The members of the network may review this Mission Statement at its annual meeting.

Manila, Philippines, 19 March 1996.
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ANNEX 4-A

OPENING REMARKS
Dr. Antonio ;. V. La Viia
Undersecretary
Deparmment of Environment and Natwral Resowrces, Philippines

Mr, Tarzi, Dr. Chua, colleagues from the Regional Programme, participants in this Workshop, friends:

I bid you welcome to this Inception Workshop of the Regional Network of Legal Experts on Marine
Pollution. As Ms, Bemad has pointed out, [ come before vou on behalf of my country and my people,

The prevention of marine pollution is an important priority for the Philippines. We are an archipelagic
nation of more than 7,000 islands. A preat percentage of our population live in coastal areas and rely
on coastal and marine resources for their subsistence and development needs. These coastal areas are
characterised by diversified economic activities which have resulted in enormous pressures on the
region's coastal and marine environments. Marine pollution is only one of the consequences of these
pressures and dealing with it is one of the major challenges of our gavernment and our people.

We are therefore happy and proud to host this Inception Waorkshop.
As Coordinator of this regional network, T am also pleased 1o welcome you ta the workshop.

The threat of marine pollution to the vitality and biodiversity of the coastal zones of Tast Asia cannot
be underestimated, Among others, the coastal waters of the region are contaminated by untreated
sewape, parbage, sediments, oil, pesticides and hazardous wastes from land-based and sea-based
activities. And while the open seas and oceans are, by comparison, cleaner, increasing maritime
activities such as offshore exploration and production activities, make these waters vulnerable to
pallution, especially oil and chemical spills and discharges. At present, many of the estuaries, lagoons
and bays in the region have been proclaimed to be biologically dead or severely depleted of aquatic
life. Tndeed, ensuring, in the [uture, a cleaner and safer coastal and marine environment is one of the
maost difficult of the challenges facing states and policy-makers in the region,

To assist in meeting this challenge, the GEF/UNDF/AMO Regional Programme for the Prevention and
Management of Marine Pollution in the East Asian Seas, of which the Regional Netwoark of Legal
Experts on Marine Pollution is a component, is designed to demonstrate how marine pollution can
be controlled and managed in developing countries under the multi-disciplinary and participatory
framework through the application of appropriate policy, institutional and technological interventions.
Its overall objective is to support the efforts of the participating governments in the prevention and
management of marine pollution at both the national and sub-regional levels on a long-term and shont-
term basis.

The Regional Network of Legal Experts on Marine Pollution proceeds from the premise that
pollution risk in coastal and international waters can be minimised if countries develop the necessary
national legislation and technical capabilitics to ratify and implement international conventions,
protocols and codes of practices such as those developed through the IMO and the UNEP as well as
resulting from the United Nations Convention on the Law of the Sea. The fact is that, at present, only
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a few countries in the region have ratified and are implementing the relevant IMO conventions and
other marine pollution agreements. While many countries already have legislation in place, many of
these laws are either not implemented or need to be revised or replaced for greater effectivity.

There is al present no regional body or entity focused primarily on the development, formulation and
implementation of marine pollution legislation at the East Asian level, This is the first network of the
legal experts on marine pollution in the region. It will also be the first entity to address marine
pollution management issues from a legal standpoint. Indeed, while most governments in the region
are trying to establish a coherent legislative framework to deal with marine pollution, a catalyst is
needed at the regional level to accelerate these efforts. The Regional Network will hopefully fulfil
this role.

The netwark also proceeds from the recognition that there is in the East Asian region diversity -- in
capacity, in the state of the marine environment and pollution, and in the legal and political
characteristics of the participating countries. Thus a network strategy will hopefully result in a cross-
fertilisation of legal concepts and experiences. The network approach can also lead to the
examination of possible regional policy and legal initiatives which the participating countries may
want to adopt to minimize pollution. This includes initiatives to harmonize standards on emissions,
the drafting of guidelines on marine pollution legislation, ete.

The main objective of the Regional Network is to assist participating nations in developing the
necessary legislative and technical capability to implement international conventions relating to
marine pollution. In such an undertaking, the fundamental guide in the formulation or updating of
national legislation is the practicality and ease of implementation, taking into account the legal, socio-
economic and political settings of the countries concerned.

A corollary objective is to assist the countries in the region develop regional policies and agreements
with respect to the prevention and mitigation of marine pollution where such regional initiatives are
desired by participating countries and where appropriate and necessary.

I 'am hopeful, as we convene our first meeting, that we will be able to meet these challenges.

Thank you and good morning.



ANNEX 4-B

WELCOMING REMARKS
by Dr. Chua Thia-Eng
Programme Manager
GEF/UNDPAMO Regional Programme for the Management af Marine Pollution
in the East Asian Seas

Hon. Undersecretary, Dr. Tony La Vifia, Mr. Tarzi, Officer-In-Charge, United Nations Development
Programme, Ladies And Gentlemen:

I am very pleased to note that participants from China, Cambodia, Indonesia, Japan, Malaysia,
Philippines, Korea, Thailand, Singapore and Vietnam are attending this Inception Workshop of Legal
Experts. To all the foreign participants, I join Undersecretary La Viia in welcoming you to Manila,
Philippines.

As all of you are aware, a major threat to human prosperity is pollution -- pellution which is the
creation of our very own activities. Our health is increasingly threatened by the polluted air we
breathe in, by the contaminated water we ofien drink, and also by the food we usually take. Thus,
there is an urgent need for all of us 1o be concerned about pollution and, more importantly, for us to
do something about it.

Maore and more, the coastal waters and the seas around us are being threatened by pollution, arising
from land- and sea-based sources as a result of increasing cconomic activities and human pressure.
The coastal resource svstems which penerate goods and services Tor the wellare of our society are
being seriously impaired by the increasing amount of pollutants in the marine environment and the
destruction made on the valuable marine habitats, Furthermore, the water qualily of the coastal water
is increasingly being degraded; and this affects fish production, pollutes sea foods, and hinders sea
recreation and coastal tourism development.

Whilst the seas and oceans are relatively clean as compared with the coastal waters, they are also being
alfected by pollution on land, increasing shipping traffic, seabed activities, living resource
exploitation, and maritime trades.

Marine pollution has no geographical boundary, Therefore, national, regional and global efforts are
necessary to prevent, control, and mitigate marine pollution; and this requires the efforts and
collaboration of all concerned nations and individuals,

Marine pollution prevention and management require the use of combined policy and scientific,
regulatory, and sociocconomic instruments 1o predict and forecast the movement of pollutants and
their impaets, 1o monitor the pollution level and check trends, 1o develop control measures on human
activities, and to introduce technological interventions to arrest and combat pollution threats.

Under the GEF/UNDP/IMO Regional Marine Pollution Programme for the East Asian Seas, we adopt
d holistic, mullisectoral, and integrated approach to address marine pollulion coming rom both land-
and sea-based sources. [ understand that the detailed activities of the Programme will be introduced
during the workshop.
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1996 is a busy year for the Programme. I wish to inform you that immediately following this
workshop, there will be a Regional Meeting on Integrated Environmental Impact Assessments, to be
convened in this same place beginning on 20 March, At the same time this week, a Marine Pollution
Training Course will be conducted in Haiphong, Vietnam. By April, there will be an Inception
Waorkshop of the marine pollution monitoring and information management network to be held in this
same hotel. In late May, we are organizing an International Workshop on Integrated Coastal
Management in Xiamen, China. By early June, the Programme will conduct a Workshop on Coastal
Qil Spill Monitoring, Prediction, and Modelling in Pusan, Korea, Finally, there will be an Integrated
Coastal Management Training Course in October and a Regional Conference on Sustainable
Financing in November this vear.

[ am telling you all these just to let you know that there are active efforts currently being undertaken
by the Programme in different parts of the region, in close collaboration with other national, regional
and international agencies to address marine pollution from various approaches. Your legal network
is one of them and I hope this network will work very closely with other initiatives and networks of
this Programme,

I understand you will go into the details of the functions of the network during the workshop. 1
believe this is the first network on legal aspects of marine pollution in this region. Definitely, the
formation of this network is a milestone in the regional and global efforts to combat marine pollution.
This initiative also reflects the rising concerns and interest of legal experts of the region to play an
active role in solving this global problem of mankind,

I wish to take this opportunity to pose a few challenges to the network members and hope that you
will take up these challenges in vour deliberation.

The first challenge is how the network can effectively contribute to the ratification and
implementation of the marine pollution-related international conventions. How could the network
assist the countries in the region to overcome their legislative difficulties in the ratification and
implementation of such conventions as OPRC, MARPOL, FUND, and UNCLOS?

The second challenge is how the network can make itself a useful instrument to the national
governments in the region for advice and technical assistance.

And the final challenge is how the network can continue its operations beyond the life of this
Programme. In other words, is there a mechanism that will sustain its operations?

I hope you will have a very enjoyable stay in Manila. And I wish the workshop a success. Thank
you.
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OPENING ADDRESS
by M, Farouk Y. Tarzi
Officer-n-Charge,
United Nations Development Programme

Greetings! Undersecretary Antonio G. M. La Vifia of the Department of Environment and Natural
Resources, Dr, Chua Thia-Eng, Programme Manager of the UNDP-GEF-IMO project, distinguished
participants, guests, ladies and gentlemen, a pleasant good morning.

The marine environment plays a crucial role in maintaining ecological balance through complex
processes. It also provides multiple economic benefits and serves as the livelihood base to the people.

As a result of land- and sea-based activities, the world's marine environment has been deteriorating,
Chemical and biological pollution, overload of nutrients and sediments, siltation and sedimentation,
petroleum exploration, and dumping at sea are only some of the factors contributing to the physical
degradation or destruction of marine habitats and ecosystems,

Chapter 17 of the Agenda 21, the global blueprint for action adopted at the United Nations
Conference on Environment and Development (UNCED) in 1992, emphasized the need to protect the
oceans, seas and coastal areas, including the rational use and development of their living resources.
Chapter 17 attempts to introduce the developmental dimension in a decisive way into the preparations
for action to combat the degradation of the marine environment from land- and sea-based activities.
It also calls for the preparation of national action plans for the incorporation of integrated coastal zone
management into development. Developed and developing countries alike are encouraged 1o establish
appropriate coordinating mechanisms for integrated management of coastal and marine areas, both
at the local and national levels,

Ladies and gentlemen, we commend the members of the regional network of legal experts on marine
pollution for participating in this workshop, as this addresses another major concern of the global
Apgenda 21, that of international law, The Earth Summit in 1992 specifically called for the
participation of all countries in the creation of international treaties on sustainable development. Tt
also called for the review and development of current international environmental laws 1o make them
more effective and reflective of the concerns and interest of all nations. Marine pollution legislations
and conventions are among the many facets of sustainable development that must be carefully studied
in order to adequately address the degradation of the marine environment,

Land-based sources of pollution were only recently given attention when a process was initiated in
the 1992 UNCED to review the Montreal Guidelines for the Protection of the Marine Environment
From Land-Based Sources of Pollution. In November 19935, the Programme of Action for the
Protection of the Marine Environment from Land-Based Activities was finalized in Washington D.C.
The Global Programme of Action aims to assist states in taking actions that would lead to the
prevention, control and reduction of the degradation of the marine environment. The land-based
sources of marine pollution have been given increased emphasis in later years due to the fact that over
75 percent of the marine pollution in the world comes from these sources.
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Other regional conventions have made ambitious recommendations and decisions for action to combat
pollution from land-based sources. The 1992 Convention on the Protection of the Marine
Environment of the Baltic Sea Area (or the Helsinki Convention) and the 1992 Convention for the
Protection of the Marine Environment of the North-East Atlantic (or the Ospar Convention) are two
instruments designed to combat land-based sources of marine pollution on a regional scale. These
instruments introduced the use of the precautionary principle, the use of best available technigues and
best environmental practice, including the "polluter pays" principle.

In the East Asian region, the United Nations Environment Programme has developed a Regional
Programme of Action on Land-Based Activities Affecting Coastal and Marine Areas in the East Asian
Seas. The approaches outlined in the Programme encourage governments in the East Asian region
to develop appropriate national, bilateral, regional and multilateral programmes of action to protect
the marine environment from land-based sources. The Programme also requires governments to
establish, review or improve legislative, regulatory and monitoring programmes to control the guality
of waste discharged or emissions into air, water and land, including the swifi implementation of good
planning and control of pollution from land-based sources.

The UNDP-GEF-IMO Regional Programme on the Prevention and Management of Marine Pollution
in the East Asian Seas, on which this workshop is anchored. focuses on management and cost
efficiency in addressing marine pollution problems on a regional basis. The Programme will
strengthen regional capacity to manage marine pollution through demonstration of integrated coastal
zone management and pollution risk management.

On top of the above regional conventions and programmes, this network of legal experts is faced with
a long list of legislations on marine pollution. The United Nations Convention on the Law of the Sea
(UNCLOS), the Intermational Convention for the Prevention of Pollution From Ships (MARPOL
73/78), the International Convention on Oil Pollution Preparedness, Response, and Cooperation
(OPRC 1990), and the London Convention on the Prevention of Marine Pollution by Dumping of
Wastes and Other Matters (LC 1972) are only some of the many important pieces of marine pollution
legislations which need serious scrutiny by governments.

It is often said that we have enough of laws and legislations and that the main problem, indeed, is
weak enforcement capacity on the part of governments to implement these laws. We trust that this
regional network of legal experts on marine pollution will seriously address this concern with a view
to assisting governments not only on the signing and ratification of conventions and protocols but
more importantly on strengthening of technical capability to implement such legal instruments. There
are also innovations which have emerged recently that could enhance or complement law
enforcement. One of this is what has been referred to as "legal marketing” which capitalizes, among
others, on the Asian cultural value of face-saving. A meeting of Asian environment lawyers recently
discussed this innovative concept.

Ladies and gentlemen, the task ahead of us is not easy. The approaches to be taken must not only

consider international and national legislations but also the diversity of the East Asian region in terms
of environmental, economic and political characteristics.
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We would like to thank the International Maritime Orpanization (IMO) for its partnership with us in
implementing this programme, Our sincers gratitude also goes to the participants and 1o
Undersecretary La Vifia, as well as the host government of the Programme, the Philippines'
Department of Environment and Natural Resources. [ wish all of us a successful two-day workshop.
Thank you,
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ANNEX 5

OVERVIEW OF THE INTERNATIONAL INSTRUMENTS RELATING TO THE
PROTECTION OF THE MARINE ENVIRONMENT OF EAST ASIA
Robert Beckman
Associate Professor, Faculty of Law
National University of Singapore

1.0 INTRODUCTION: DEFINITION AND SOURCLES

This paper is intended to provide an overview of the major global and regional conventions governing
pollution of the marine environment. It contains a brief description of the scope of the major
conventions, presented in a historical context. The purpose of this paper is to bring all of the
participants up to a certain minimum level of understanding about each of the instruments.

This paper describes the major instruments on the pollution of the marine environment. It does not
deal with instruments governing the conservation and sustainable use of the living resources of the
oceans. In Article 1 of the 1982 UN Convention on the Law of the Sea, “pollution of the marine
environment”™ has been defined to mean:

the introduction by man, divectly or indirectly, of substances or energy into the marine
environment, including estuaries, which resuits or is likely to result in such deleterious
effects as harm to living resources and marine life, hazards to human health, hindrance to
marine activities, including fishing and other legitimate uses of the sea, impairment of
quality for use of sea water and reduction of amenities.

When maost laymen think of marine pollution, they think of major oil spills, and television scenes of
oil-soaked birds and beaches come immediately to their minds. However, oil pollution from ships,
although the most dramatic and visible source of marine pollution, is not the only serious marine
pollutant. In fact, it accounts for a relatively small amount of the marine pollution. According to the
1990 GESAMP Report on The State of the Marine Environment,' marine pollution is derived mainly
from land-based sources and the atmosphere. In that report, it was estimated that the relative
contribution of all potential pollutants from various human activities entering the sea is as follows:

Offshore Production 1%
Maritime Transportation 12%
Dumping 10%
Run-off and land-based discharges 445
Atmosphere 33%

! Group of Experts an the Scientific Aspects of Marine Pollution (GESAMP), The State of the Marine
Environment (UNEP, 1950) at 88,



2.0 GLOBAL INSTRUMENTS ON MARINE POLLUTION
2.1 THE POSITION PRIOR TO WORLD WAR I

Under the rules of customary international law governing the oceans, the principle of freedom of use
was the prevailing norm. The resources of the oceans were regarded as inexhaustible. The oceans
were also viewed as ideal dumping grounds which were so vast that they were not capable of being
palluted through the activities of man.

The potential [or ships to pollule the marine environment was recognized as carly as the 1920°s, and
4 conference was convened in Washington in 1926 to draw up a drafl convention of pollution from
ships. However, it was only afler World War II that the international community began to realize that
international aclion may be required to regulate pollution of the marine environment,

2.2 OIL POLLUTION CONVENTION, 1954

The 19534 Intermational Convention on the Prevention of Pollution of the Sea by Oil was the first
international convention to attempt to prevent pollution of the sea by oil from tankers. It prohibited
the discharge of oil or oil mixture by tankers within prohibited zones. 1t originally applied to all sea-
going ships over 500 tons or mare, but was amended in 1962 to cover tankers of 150 tons or over,

Amendments were made to the 1954 Oil Pollution Convention in 1969 to provide for more stringent
requirements for operational discharges which were consistent with the “load-on-top system” of
aperating which had been adopled by oil tankers. In 1971, the Convention was further amended to
impose new standards on the construction of oil tankers.

2.3 GENEVA CONVENTION ON THE HIGH SEAS, 1958

The 1958 Geneva Convention on the High Seas contained only two provisions relating to marine
pollution. Arlicle 24 recognized the potential harmful effects of oil pollution from ships and from
offshore oil cxploration and exploitation. 1t placed an obligation on all states:

fo draw up regulations to prevent pollution of the seas by the discharge of oil from ships
or pipelines or resulting from the exploitation and exploration of the seabed and its subsoil,
taking account of existing treaties on the subject.

11 thus had an indireet reference to the 1954 Convention, but only obliged states to take it into account,

Article 25 of the 1958 Convention contained two provisions relating to pollution of the marine
environment. First, it required states to take measures to prevent pollution of the seas from the
dumping of radioactive waste. Second, it provided that states had a general obligation with respect
to ‘activities with radioactive materials or other harmful agents’. States were obliged to cooperate
with the ‘competent international organizations' in taking measures in the prevention of the pollution
of the seas from such activities.
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2.4 IMO INTERNATIONAL MARITIME DANGEROUS GOODS CODE

This code was introduced by a resolution of the IMO Assembly in 1965. It classifies dangerous goods
and sets out detailed requirements as to marking, labelling, packaging and documentation. It has been
updated on a regular basis in response to developments in the shipping and chemical industries. It is
widely observed and the IMO has recommended that states adopt it as the basis for national

legislation. It supplements several IMO conventions and is essential for their effective
implementation.

The IMDG Code is regularly amended. Amendments made in 1994 were so extensive that the entire
2500-page Code has been reprinted.

2.5 INTERVENTION AND CIVIL LIABILITY CONVENTIONS (1969) AND THE FUND
CONVENTION (1971)

The Torrey Canyon disaster occurred in 1967, in which a Liberian tanker carrying over 119,00 tons
of crude oil caused considerable pollution damage along the coasts of France and the United
Kingdom. This prompted two international conventions in 1969 to deal with the problem of oil spills
from maritime casualties - the Intervention Convention and the Civil Liability Convention. These
two conventions were supplemented by the 1971 Fund Convention.

(1) Intervention Convention, 1969

The Convention Relating to the Intervention on the High Seas in Cases of Qil Pollution Casualties was
adopted in Brussels on 29 November 1969. It entered into force on 6 May 1975. On 1 November
1994, it had 62 parties; China is the only country from this region which is a party.

This treaty gives coastal states special powers to take self-help measures beyond the limits of their
territorial sea following a maritime casualty involving oil pollution from ships which may reasonably
be expected to result in major harmful consequences. Coastal states may take such measures as may
be necessary to prevent, mitigate or climinale grave and imminent danger to their coastline or related
interests from pollution or threat of pollution of the sea by oil.

A Protocol adopted in 1973 extends the Convention to substances other than oil. The 1973 Protocol
entered into force on 30 March 1983,

2) Civil Liability Convention, 1969
The 1969 International Convention on Civil Liability for Oil Pollution Damage was also adopted in
Brussels in 1969. It entered into force on 19 June 1975. On 1 November 1994, it had 88 parties,
including the following countries from this region: China, Republic of Korea, Brunei, Indonesia and

Singapore.

The 1969 Civil Liability Convention creates a scheme of liability for oil pollution damage caused by
oil tankers. The Convention provides that the shipowner is strictly liable for oil pollution damage.
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insurrection. They allow persons who sutfer damage from oil pollution to have recourse directly
apainst the owner of the vessel, without involving states. Under the 1969 Convention, the owner’s
liability is limited according to a formula related to the tonnage of the ship and the overall total, unless
the incident occurred as a result of his actual fault,

The 1969 Convention was amended by a Protocol in 1976, which entered into force 8 April 1981.
On | November 1994, the Protocol had 49 parties, including the following countries from this region:
China, Republic of Korea, Brunei and Singapore.

{3) Fund Convention, 1971

The 1971 Convention on the Establishment of an International Fund for Compensation for Oil
Pollution Damage (1971 Fund Convention) was adopted in Brussels in 1971, It entered into force 16
October 1978. On 1 November 1994, it had 62 parties, including the following countries from this
region: Republic of Korea, Brunei, Indonesia, and Malaysia.

The purpose of the 1971 Fund Convention is to establish a fund 1o provide additional compensation
so that within the limits of the Fund's total liability, the victims are fully and adequately compensated.
The fund is established from a levy on oil importers, who are mainly the oil companies whose cargoes
the vessels are likely to be carrying. The 1969 Fund Convention provides that the owner who 1s liable
under the 1969 Civil Liability Conventian is entitled to have recourse to the fund in order to relieve
a portion of his liability, even where the total amount of his liability does not exceed the limits
established by the 196% Convention,

The 1969 Fund Convention also pravides compensation even where no liability for damage arises
under the Civil Liability Convention, or where the shipowner is financially incapable of meeting his
obligations under the Civil Liability Convention. The Fund Convention thus provides a form of
security for claimants who have suffered pollution damage. However, the Fund established by the
Convention is not available in certain exceptional circumstances, including where the claimant cannol
prove that the damage resulted from an incident invelving one or more ships.

2.6 STOCKHOLM CONFERENCE ON THE HUMAN ENVIRONMENT, 1972

The recognition of the need for international cooperation to prevent pollution of the marine
environment was given further impetus by the 1972 Stockholm Conference on the IHuman
Environment, The Stockholm Conference called upon all states to accept and implement existing
legal instruments on the control of marine pollution. It also supported proposals for new conventions
on dumping and pollution from ships.

2.7 LONDON CONVENTION, 1972

The proposals at the Stockholm Conference led to the adoption in the following year of the 1972
Convention on the Prevention of Marine Pollution by the Dumping of Wastes and other Matter
{(London Convention). Draft articles which had been prepared for the 1972 Stockholm Conference
were adopted at an intergovernmental conference convened in London in which more than 90 states
took part. The Convention entered into force on 30 August 1975, On | November 1994, it had 73
parties, including China, Republic of Korea and the Philippines.
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The purpose of the London Convention is to regulate the dumping of wastes at sea. It regulates the
deliberate disposal at sea of certain substances, including oily wastes, dredgings and land-generated
wastes. It does not govern oil pollution caused by operational discharges from the normal operation
of ships. Nor does it govern pollution caused by maritime casualties.

Under the London Convention, contracting parties pledge themselves to take all practicable steps to
prevent the pollution of the sea by the dumping of waste and other matter that is liable to create
hazards to human health, to harm living resources and marine life, to damage amenities or to interfere
with other legitimate uses of the sea. Contracting parties are obliged to take effective measures to
prevent marine pollution caused by dumping and to harmonize their policies in this regard.

Two provisions are of special interest to less developed countries. First, the obligation to take
individual measures is "according to their scientific, technical and economic capabilities”. Second,
parties are obliged to promote support for other parties who require training of personnel, supply of
equipment, and facilities for research and monitoring and disposal and treatment of waste,

The London Convention contains a ‘black list’ of Annex I substances that may not be dumped at sea;
and a ‘grey list’ of Annex II substances that may be dumped subject to a special permit. Annex 111
contains criteria for determining whether other substances may be dumped at sea, pursuant to a
general permit.

The International Maritime Organization (IMO) is the competent organization which is responsible
for secretariat duties under the Convention. Contracting parties have obligations to make notifications
on various matters to the IMO. The IMO convenes consultative meetings of the parties to review the
implementation of the Convention, adopt amendments, promote regional cooperation, ete. Periodic
reviews and amendments of the Convention are made through the regular Consultative Meetings. The
Convention was amended in 1978. None of the countries in this region are parties to the 1978
amendments. Under a tacit amendment procedure, amendments to the annexes take effect for all
parties within a certain time, unless they object within 100 days. Under this procedure, the annexes
have been amended several times.

Beginning in 1991, the contracting parties to the London Convention bepan to adopt what might be
described as a "precautionary approach” to ocean dumping. Under this approach, “appropriate
preventive measures are taken where there is reason to believe that substances or energy introduced
in the marine environment are likely to cause harm even where there is no conclusive evidence to
prove a causal relation between outputs and their effects.”" The effect of the new amendments to the
annexes has led to a complete ban on the dumping of radioactive waste, to a phase-out of the dumping
of industrial waste and to a ban on the incineration of waste at sea.

The London Convention is supplemented by regional agreements in many parts of the world, but there
is no regional agreement for the East Asian Seas region. For the most part, the regional agreements
do not elaborate substantially on the 1972 Convention. In some respects, however, the regional
agreements set the trend for proposed amendments to the London Convention. For example, the 1992
Baltic and Northeast Atlantic agreements expressly cover dumping in internal waters, which is not
governed by the London Convention.
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Proposals to amend the London Convention to include internal waters are currently under
consideration. They will be considered at an IMO meeting in October 1996.

2.8 MARPOL CONVENTION, 1973/78

The Stockholin Conference was an impetus for the adoption of the 1973 Convention for the
Prevention of Pollution from Ships (1973 MARPOL Convention) in the following year. The 1973
MARPOL Convention replaced the 1954 Convention. The 1954 Convention had not been
particularly successful. Not all flag states were parties to it and the enforcement record of flag states
which were parties was weak. The Stockholm Conference had called on states to accept and
implement the available international instruments and to ensure compliance by vessels {lying their
Hag.

This convention is known as the 1973/78 MARPOL Convention. The initial 1973 text was adopted
by the IMO in 1973. Before it received a sufficient number of ratifications to enter into force, it was
substantially amended by a protocol in 1978 to facilitate its entry into force. The Convention, as
amended by the 1978 Protocol, entered into force on 2 October 1983, On 1 August 1995, it had 95
parties, including the following countries from this region: China, Republic of Korea, Brunei,
Indonesia, Singapore and Vietmam. The parties comprise more than 92 percent of the gross registered
tonnage of the world’s merchant fleet.?

The object of the Convention is to prevent the pollution of the marine environment by the operational
discharge of oil and other harmful substances and 1o minimize the accidental discharge of such
substances, States parties are obliged to apply the provisions of the convention to ships flying their
flag and to ships within their jurisdiction.

The Convention has had a major impact on the construction of tankers, and in practice, all tankers
built after 1975 have been built to meet MARPOL requirements. In practice, the vast majority of
ships today conforms to MARPOL standards.

Amendments adopted in 1992 and which entered into force in 1995 impose new standards to improve
the safety of tankers. All new tankers ordered afier July 1993 of 5,000 dwt and above must be fitted
with double bottoms and double hulls. In addition, the construction requirements for lankers of 25
years of age or above (lhose built prior to 1970) were amended to require the mandatory fitting of
double hulls or an equivalent design. In addition, the 1992 amendments provided for an enhanced
system of inspection for oil tankers aged five years and above. The effect of these amendments is
likely to be that ageing tankers which were constructed prior to the MARPOL Convention will be
either upgraded to modern standards or scrapped.

Implementation of the Convention is based in part upon the right of inspection by port states. Partics
arc obliged to cooperate in the detection of violations and the enforcement of the provisions of the
convention, Ships in the port or offshore terminals of any party to the Convention are required to hold
cerlificates issued pursuant to the Convention, and are subject to inspection by the port state to verify
the certificate. If any ship in port does not carry a valid certificate, or if there are clear grounds for
believing that the condition of the ship or its equipment does not correspond substantially with the

* IMO NEws, No. 3, 1995, page v.
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particulars of its certificate, a more detailed inspection is required. In such case, the party carrying
out the inspection is obliged to take such steps as will ensure that the ship shall not sail until it can
proceed to sea without presenting an unreasonable threat of harm to the environment.

The MARPOL Convention relies mainly on technical measures to limit oil discharges, including
standards for the construction of new oil tankers. Discharges of small quantities of oil are permitted,
but only when the vessels are enroute and more than 50 miles from land, The Convention allows that
certain areas can be designated as *special areas’ where all discharges are prohibited,

The Convention is not confined to oil pollution. It also regulates other types of pollution caused by
the operation of ships, including the carriage of noxious liquids in bulk and parbage. The Convention
contains five annexes which contain regulations governing different types of pollutants. The annexes
are;

Annex | 0il Discharges

Annex IT Noxious Liquid Substance Discharges

Annex II1 Harmful Substances in Packaged Form and Containers
Annex IV Sewage Discharpes

Annex V Garbage Discharges

As of January 1, 1995, all of the annexes were in force except Annex IV on Sewage Discharges, All
parties are bound by Annexes 1 and II. The Republic of Korea has accepted all of the annexes, China
has accepted Annexes IIl and V, and Singapore has accepted Annex I11.

States parties to the MARPOL Convention are obligated to supply reception facilities. However, the
record of port states in supplying such facilities has not been good in some parts of the world because
of financial constraints, Another problem for implementation by port states is the cost of
administering a system of inspection and enforcement, including the training of the necessary
personnel.

It has also been observed that there has been a lack of effective implementation of the Convention by
many flag states. Among the reasons cited for this is a lack of trained and experienced personnel to
carry out the inspections, especially the need to train and retain qualified and experienced surveyors.

It is generally believed that the participation costs for developing countries will be reduced if there
is cooperation on a regional basis in implementing the Convention. Under Article 17 of the
Convention, states parties are obligated to promote, in consultation with the IMO and with assistance
and cooperation from UNEP, support for parties requesting assistance for the training of scientific and
technical personnel and the supply of necessary equipment and facilities for reception and monitoring.
Another benefit of regional cooperation is the standardization of rules and procedures.

29 IMO CONVENTIONS ON MARITIME SATFETY

Other IMO conventions and instruments, although technically dealing with maritime safety, are also
relevant to prevention of pollution of the marine environment. The most important of these are the:
(a) 1974 Convention on Safety of Life at Sea (SOLAS); (b) 1972 International Regulations for
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Preventing Collisions at Sea (COLREGY (c) 1978 Standards of Training, Certification, and
Watchkeeping; and (d) the Protocol of 1978 relating to the International Convention for the Safety
of Life at Sea,

2.10 UNITED NATIONS CONVENTION ON THE LAW OF THE SEA, 1982

In 1973, the Third UN Conference on the Law of the Sea was convened, The deliberations lasted for
nine years and resulted in the 1982 Convention on the Law of the Sea. The 1982 Convention was
intended to provide a global constitution for the oceans. It entered into force on 16 November 1994,
The following states in the region are parties: Indonesia, the Philippines, Singapore and Vietnam.

The 1982 Convention is of critical importance because it is increasingly regarded as a constitutional
document which sets out the basic legal framework for the oceans. It is a major law-making treaty
which has significance for all states, whether or not they are parties to it. As a law-making or
constitutional document, it can be regarded as the “best evidence” of the existing rules of general
international law governing the oceans. All of the global conventions covering specific areas, such
as the IMO and UNEP conventions, are generally read subject to the 1982 Convention. Subsequent
documents of fundamental importance, such as Chapter 17 of Agenda 21, are also read so as to be
consistent with the 1982 Convention,

The 1982 Convention is the strongest comprehensive environmental treaty now in existence. [t
established for the first time a comprehensive legal framework for the protection and preservation of
the marine environment. It is significant because it represents the first attempt to set out in a global
convention a general framework and structure for a legal regime which establishes the abligations,
responsibilities and powers of states in matters of marine environmental protection.

(1) General provisions

Prior to the 1982 Convention, states had the righr to pass legislation to protect and preserve the
environment, but no clear duty to do so. The 1982 Convention represents a major change because in
Article 192 it places an affirmative obligation on states to take action to preserve and protect the
marine environment. Article 193 recognizes that although states have a sovereign right to exploit their
natural resources, they must do so pursuant to their environmental policies and in accordance with
their duty to protect and preserve the marine environment. To this extent, the provision recognizes
that the sovereign right of states to explait their natural resources is subject to their obligations 1o
protect and preserve the marine environment.

Article 194 provides that states shall take all measures consistent with the Convention to prevent,
reduce and contral pollution of the marine environment from any source. It recognizes that because
of different levels of development and expertise, all states may not be able to take the same measures.
It provides that states must use the best practicable means at their disposal and in accordance with
their capabilities. Nevertheless, states are obliged to take all measures necessary to ensure that
activities under their jurisdiction or control are so conducted as not to cause damage by pollution to
other states and their environment. States are also obliged to take measures to ensure that pollution
arising from incidents or activities under their jurisdiction or control does not spread beyond the areas
where they exercise sovereign rights in accordance with the 1982 Convention. Article 194 also
provides that the measures taken in accordance with this Part shall include those necessary to protect
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and preserve rare or fragile ecosystems as well as the habitat of depleted, threatened or endangered
species and other forms of marine life.

2)  Pollution from the various sources

The 1982 Convention represents an important advance over the prior law because it addresses all of
the sources of marine pollution, It obligates states to adopt laws and regulations to prevent, reduce
and control pollution from ships, dumping, sea-bed operations, land-based sources and the
atmosphere. States are also obligated to harmonize their policies at the regional level and co-operate
to develop international rules. Clear and precise obligations are set out with respect to pollution from
dumping and from vessels, and these obligations are linked to existing IMO conventions by indirect
reference. More general obligations are set out for other sources of pollution, such as pollution from
sea-bed activities, pollution from the atmosphere and pollution from land-based activities.

(3]  Links to IMO Conventions

The provisions of the Convention concerning pollution from ships and from dumping contain some
important principles and rules. The provisions are significant because they incorporate by implication
the provisions of other major environmental conventions such as the 1972 London Convention and
the 1973/78 MARPOL Convention. In certain cases the international rules and standards established
in the IMO conventions are established as a “minimum®”. States are obliged in certain cases to apply
rules and standards no less onerous than “generally accepted international rules and standards™. In
other cases, the international rules and standards act as a “maximum”. For example, in certain cases
coastal states are permitted (but not obliged) to pass laws and regulations, and if they do, they must
be laws and regulations “conforming to and giving effect to generally accepted rules and standards”.

In other words, the 1982 Convention uses the IMO conventions to define the detailed content of the
obligations on states to protect the marine environment from pollution from ships and from dumping.
Although there is some disagreement on the precise legal effect of these provisions, their effect seems
to be that states which become parties to the 1982 Convention will be under an obligation to adopt
the rules and standards set out in many of the major IMO conventions, even if they are not parties to
the IMO conventions. This is an important step forward in the development of international law
relating to the protection of the marine environment as it ties certain states to the international
standards in the IMO conventions even though they may not have accepted those conventions.

Also, it should be noted that there is nothing in the 1982 Convention which is inconsistent with the
provisions of the 1969 Intervention Convention relating to the right of coastal states to take measures
to avoid pollution arising from maritime casualties. Neither is there anything in the 1982 Convention
which is inconsistent with the liability regimes established in the Civil Liability and Fund
Conventions.

(4)  Pollution from ships
The provisions on pollution from ships are among the most detailed in the Convention. They attempt

to strike a balance between the interests of coastal states and maritime interests.
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With respect to flag states, the generally accepted international mules and standards are the minimum.
Article 211(2) obliges flag states to adopt laws and regulations which at least have the same effect as
the intermational rules. (This provision should be read together with Article 94, which addresses in
part the problem of flags of convenience. Article 94 sets out new, stricter duties on flag states with
respect to vessels flying their flag, including duties regarding the safety of navigation which are set
out in IMO conventions.)

With respeet to coastal states, the rules in Anticle 211 are complex and complicated. With respect to
vessels entering their ports or internal waters, the Convention makes it clear that coastal states have
the power to establish their own requirements relating to pollution from ships as a condition of entry
ol foreign ships into their ports or intemal waters. This power, if used as the basis for a cooperative
agreement among port states within a region, provides the legal basis for regional port state control.
It enables port states to impose international rules and standards such as those set out in the MARPOL
Convention on all vessels entering the ports in the region.

With respect to vessels passing through their territorial sea, coastal states have the power under Article
211(4) to establish requirements relating to pollution from foreign vessels, (See also Art. 19(2)(b) and
Art. 21.) The powers of the coastal states are more limited with respect to pollution from foreign
ships in their exclusive economic zone, Under Article 211(5), coastal state regulations governing
pollution from ships in their Exclusive Economic Zone must conform to and give effect to generally
accepted international rules and standards. However, article 211 of the Convention gives coastal
states the power, in consultation with the competent international organization (IMO), to designate
special areas where it can apply stricter rules and standards.

The powers of the coastal state to pass laws and regulations governing foreign ships are also more
limited with respect to ships exercising the right of transit passage through international straits or
archipelagic sea lanes passage through archipelagoes. Under Article 42, states bordering straits may
adopt laws and regulations for the prevention, reduction and control of pollution, by giving effect 1o
applicable international regulations regarding the discharge of oil, oily wastes and other noxious
substances in the strait (i.e., 1973/78 MARPOL regulations). Article 39 provides that ships exercising
the right of transit passage are required to comply with generally accepted international regulations,
procedures and practices for the prevention , reduction and control of pollution from ships. Under
Article 54, these same two provisions apply to archipelagic sea lanes passage.

The provisions on enforcement recognize that the {lag states are still the most important, but they also
give increased powers to coastal states and port states. The 1982 Convention contains one important
development concerning pollution from ships, Article 220 of the 1982 Convention gives increased
powers to port states to take action against a vessel in respect of any discharge from that vessel, even
it the discharge was in one of the maritime zones of another state. For example, if a vessel in
voluntarily in port in State A is believed to have committed a discharge violation which has occurred
in and caused or threatened damage to the internal waters, territorial sea or exclusive economic zone
of State B, State A is required, as far as practicable, to comply with a request from State B for
investigation of the discharge violation, Therefore, if the 1982 Convention becomes universally
acceptable, major port states are likely to play an increasingly important role in the enforcement of
laws and regulations concerning pollution from ships.
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{5} Pollution from dumping

Dumping is defined in Article 1 of the 1982 Convention. Article 210 obligates states to adopt laws
and regulations, and take such other measures as may be necessary, to prevent, reduce and control
pollution of the marine environment by dumping. It further provides that such laws, regulations and
measures shall be no less effective that the global rules and standards. It is generally accepted that the
global rules and standards referred to in Article 210 are those set out in the London Convention,

The 1982 Convention specifically covers one issue which is not clearly set out in the Londan
Convention. It provides that no dumping can be carried out within the territorial sea and the exclusive
economic zone or onto the continental shelf without the express prior approval of the coastal state.
It also makes it clear that coastal states have the power to regulate or prohibit dumping in such areas.

Article 216 provides that the laws and regulations and dumping shall be enforced by the coastal state
with respect to dumping within its territorial sea or its exclusive economic zone or onto its continental
shelf, and by the flag state with respect to vessels flying its flag. It does not provide for enforcement
by port states,

(6)  Pollution from land-based sources

It is generally recognized that the weakest environmental provisions in the 1982 Convention relate to
pollution from land-based sources, even though it is estimated that as much as 70 percent of marine
pollution is from land-based sources. The obligation on states with respect to land-based sources of
pollution is set out in Article 207, It is only to take info account internationally agreed rules,
standards and recommended practices and procedures. Furthermore, the obligation on states to
endeavour to establish global and regional standards with respect to land-based sources of marine
pollution expressly provides that the economic capacity of developing states and their need for
economic development must be taken into account.

The weaker provisions with respect to land-based sources of marine pollution reflect the lack of
consensus in the international community on the establishment of agreed rules and standards in this
area, as well as the debate between developed and developing states on the proper balance between
development and the environment. It should also be noted that at the time of the 1982 Convention
there was no global instrument governing land-based sources of marine pollution.

(7)  Implementation of marine pollution provisions

Most coastal states who benefited from the new entitlements under the 1982 Convention, such as the
sovereign right over the resources in the exclusive economic zone, have been very quick to enact laws
and regulations claiming sovereign rights over the resources within their exclusive ecanomic zone.
The same states have been much slower, however, in adopting the laws and regulations which they
are required to take under Chapter XII of the 1982 Convention.

For example, those states which have ratified the 1982 Convention have a legal obligation to enact

laws and regulations to prevent, reduce and control pollution of the marine environment by dumping,
and such laws and regulations must be at least as effective as those of the London Convention.
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However. many states which have ratified the 1982 Convention still have no laws and regulations
preventing ocean dumping by ships flying their flags.

2.11 UNEP GUIDELINES AND CONVENTIONS

In the 1980s, the following international instruments of relevance to the marine environment were
promulgated by UNED: (1) the 1982 Guidelines Cancerning the Environment Related to Offshore
Mining and Drilling Within the Limits of National Jurisdiction; and (2) the 1985 Montreal Guidelines
for the Protection of the Marine Environment from Land-based Sources; and (3) the 1989 UNEP
Guidelines and Standards for the Remaval of Offshore Installations and Structures on the Continental
Shelf and in the Exclusive Economic Zone. In addition, an important UNEP convention adopted in
1989, the Basel Convention on the Control of the Transboundary Movement of Hazardous Wastes
and their Disposal, represented the first global attempt to regulate the transboundary movement of
harzardous waste,

(1) Montreal Guidelines on Land-based Marine Pollution, 1983

No global treaty exists for the control of land-based sources of marine pollution. Regional agreements
exist in several areas, but not in this region.

In 1985, UNEP adopted a non-binding instrument known as the Montreal Guidelines for the
Protection of the Marine Environment Against Pollution from Land-based Sources. These puidelines
offer a checklist for the national legislation, as well as {or the development of global, regional or sub-
regional agreements. The puidelines call for the negotiation of internationally agreed rules and
standards. The annexes give guidance on control strategics and the classification of substances.

(2} Basel Convention, 1989

This UNEDP Convention is entitled the Canvention on the Control of the Transboundary Movements
of Hazardous Wastes and their Disposal. It is a global convention designed to minimize and control
international trade in hazardous waste. The Convention entered into force on 5 May 1992, On 31
December 1994, it had 80 parties, including China, Japan, Republic of Korea, Indonesia, Malaysia,
Singapore and Thailand.

It governs the transboundary movement of hazardous substances produced on land which are disposed
of or intended for disposal, excluding radicactive waste. Hazardous wastes are listed in Annexes to
the Convention. It regulates the export of hazardous waste to another state or the passage of such
waste through another state. Its regulatory regime is based upon the principle of prior informed
consent.

The Basel Convention is not directly on marine pollution. However. it is related to other marine
pollution conventions in the sense that it forms an integral part of a regime governing the movement
of hazardous waste, The 1972 London Convention controls the dumping of such wastes in the
oceans, the 1973/78 MARPOL Convention regulates the manner of storing and packing such
substances during transit on the oceans, and the Bascl Convention regulates their transboundary
movement to other states, including the transit of such substances through other states.
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Ships carrying hazardous substances are regulated by the 1973/78 MARPOL Convention and by the
IMO International Maritime Dangerous Goods Code. The Basel Convention further provides that
packaging, labelling and transporting of such substances should conform to ‘generally accepted rules
and standards’ and take account of ‘internationally recognized practices’, whether or not they are
obligatory. Thus, like the 1982 Convention on the Law of the Sea, it contains an indirect reference
to standards established in other conventions.

It has been recognized that there is a need to study whether all of the provisions of the Basel
Convention, the 1972/78 MARPOL Convention and the 1972 London Convention are compatible.
There is also a need for states to understand that the three conventions complement one another and
that there may be gaps or lacunae in their laws if they do not ratify and implement all three
conventions, Therefore, there is a need for states to ensure that the domestic legislation implementing
the three conventions are consistent with one another.

2.12 CONVENTION ON OIL PREPAREDNESS, RESPONSE AND COOPERATION,
1990

In 1990, following the Exxon Valdez disaster off the coast of Alaska, the IMO adopted a global
instrument entitled the Convention on Oil Pollution Preparedness, Response and Cooperation which
sets out general obligations for cooperation and assistance to deal with major oil pollution incidents,
[ts purpose is to help Governments combat major oil pollution incidents, It entered into force on 13
May 1995, one year after being accepted by 15 states. No states in this region are parties.

The Convention is intended to encourage the establishment of oil pollution emergency plans on ships
and offshore installations, and at ports and oil handling facilities. It also is intended to encourage the
establishment of national and regional contingency plans and a framework for international
cooperation.

Amendments to the 1973/78 MARPOL Convention were adopted in 1991 in response to this
Convention. The amendments, which came into force in 1995, require oil tankers of 150 gross tons
and above to carry a shipboard oil pollution emergency plan adopted in accordance with IMO
guidelines.

2.13 UNCED -- CHAPTER 17 OF AGENDA 21

The major development in the 1990s with respect to marine pollution came out of the 1992 UN
Conference on the Environment and Development (UNCED, or Earth Summit) in the form of an
action plan rather than a global convention. Chapter 17 of Agenda 21 contains recommendations and
guidelines relating to the pollution of the marine environment from the various sources.

Chapter 17 of Agenda 21 is not a binding legal instrument. It is an action plan designed to give
guidance to states on how to develop strategies and plans to protect and preserve the marine
environment at the global, regional and national levels. It recognizes that the 1982 UN Convention
on the Law of the Sea sets out the basic framework with respect to the rights and responsibilities of
states with respect to the marine environment and marine pollution. It calls upon states to ratify and
effectively implement the existing treaties governing all sources of marine pollution. Its major
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contribution is that it emphasizes the need for an integrated approach to marine and coastal arcas, Tt
also recognizes the need for greater cooperation at the regional and sub-regional levels.

The relevant provisions of Chapter 17, especially those on institutional development, capacity
huilding, training, and regional cooperation, should be carefully studied by this Network of Legal
Experts.

2,14 PROTOCOLS TO THE CIVIL LIABILITY AND FUND CONVENTIONS, 1992

In 1984, amendments to the 1969 Civil Liability Convention and 1971 Fund Cenvention were
adopted. The major purpose of the amendments was to increase the amount of compensation pavable
to victims of oil pollution incidents under the two conventions, The approximate limit to shipowners
under the Civil Liability Convention was US$22 million; further compensation under the Fund
Convention could bring the maximum total amount to approximately US$93 million. These amounts
were clearly not adequate in the case of major cil incidents,

The 1984 Protocols never entered into force, largely because the United States refused 10 accept them
because it felt the maximum limits proposed were too low. Also, the requirements for entry into force
of the 1984 amendments were too onerous, The 1984 Protocols were replaced and superseded by the
1992 Protocols. The less onerous requirements for entry into force of the 1992 Protocols have been
met, and they will enter into force 30 May 1996, Mo states in this region have become parties to the
1992 Protocols.

The 1992 Protacols have the same substantive provisions as those adopted in 1984, They amend the
conventions in order to widen their scope of application and provide higher limits of compensation.
In order 1o widen the pool of potential contributors to the Fund, they lower the threshold of annual
oil imports at which a liability to contribute arises. They substantially increase the liability of the
shipowner, from a limit of" $22 million to a limit of $92 million. The total amount of compensation
payible by the Fund under the 1992 Protocol is increased from $92 million to $208 million.

Other changes are also introduced in the 1992 Protocols. First, shipowners will bear the full costs up
to the limit of their total liability under the Civil Liability Convention. The Fund's resources will only
be available for losses above the shipowner's limit. Second, the 1992 Protocol attempts to clear up
ambiguitics with respect to compensation for damage to the environment. Under the 1992 Protocol,
compensation for environmental damage is limited to “the costs of reasonable measures of
reinstatement actually undertaken or to be undertaken™. The new definition also allows recovery for
loss of profit arising out of impairment of the environment.

2.15 GLOBAL PROGRAMME OF ACTION ON LAND-BASED ACTIVITIES, 1995

The majar weakness of the efforts of the international community has been the failure to deal
effectively with marine pollution caused by land-based activities, which accounts for nearly 80 percent
of all marine pollution. In 1995, an attempt was made to deal with this complex problem. An
Intergovernmental Conference to Adopt a Global Programme for the Protection of the Marine
Environment from Land-based Activities was held in Washington, D.C. from 23 October to 3
November, 1995, The Conference, which was organized by UNEP in response to recommendations
made al the UNCED Conference in Rio de Janeiro in 1992, unanimously adopted a detailed
Programme of Action aimed at preventing the further degradation of the marine environment from
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land-based activities. The Programme of Action not only identifies the problems and ecosystems
under threat, but also recommends specific practical actions at interational, regional and national
levels to address it.

2.16 DRAFT HNS CONVENTION, 1996

A draft for liability and compensation in connection with the carriage of hazardous and noxious
substances (HNS) by sea has been prepared by the legal committee of the IMO and will be considered
for adoption at a diplomatic conference in 1996. The draft HNS Convention establishes a system for
compensation and liability covering in principle all kinds of hazardous and noxious substances,

The draft convention introduces strict liability for the shipowner, with higher upper limits than are
available under existing general limitation regimes. It also introduces a system of compulsory
insurance and insurance certificates, The shipowner's liability is supplemented by an HNS Fund,
which is financed by cargo interests. Contributions to the HNS Fund will be levied on persons within
the territory of contracting parties who receive a certain minimum quantity of HNS cargo during a
calendar year,

The draft HNS Convention goes further in its scope than the oil pollution compensation regime in that
it covers not only pollution damage but also the risks of fire and explosion. The draft convention
defines its scope of application by reference to existing lists of hazardous substances in other
instruments, such as the lists in Annex 1T to the 1973/78 MARPOL Convention and in the
International Maritime Dangerous Goods Code (IMDG).

3.0 REGIONAL INSTRUMENTS ON MARINE POLLUTION
3.1 UNEP REGIONAL SEAS PROGRAMME - EAST ASIAN SEAS

UNEP initiated a Regional Seas Programme in 1974, It covers ten geographic areas. The UNEP
Governing Council has repeatedly endorsed a regional approach to the control of marine pollution and
has requested the development of regional action plans. Regional action plans have either been
adopted or are under development in all of the regions. Most of these action plans make provision
for environmental assessment, management, legislation, and institutional and financial arrangements.
Most also include arrangements for combating major incidents of marine pollution. Most of the
regional seas programmes are supported by framework regional treaties.

Although there is an Action Plan for the East Asian Seas, there is no supporting regional treaty. After
preparatory studies and meetings in 1979 and 1980, an Action Plan for the Protection and
Development of the Marine Environment and Coastal Areas of the East Asian Region
(UNEP/1G.26/6, Annex IV) was adopted in 1981, The Inter-governmental Meeting to adopt the plan
was attended by representatives of Indonesia, Malaysia, the Philippines, Singapore and Thailand.

The East Asian Seas Action Plan was revised in 1994 [UNEP(OCA)YEASIGS/6]. The Coordinating

Body on the Seas in East Asia (COBSEA), which is based in Bangkok, is the overall authority to
determine the content of the action plan, to review its progress and to approve its programme of
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implementation, including the financial implications, When it was revised in 1994, it was envisaged
that COBSEA would be extended to include all countries bordering the East Asian Seas. The
following countries are now participating in the East Asian Seas Action Plan: Australia, People's
Republic of China, Kingdom of Cambodia, Indonesia, Republic of Korea, Malaysia, the Philippines,
Singapore, Thailand and Socialist Republic of Vietnam.

3.2 ASEAN STRATEGIC PLAN OF ACTION ON THE ENVIRONMENT 1994-1998

This action plan recognizes the fact that the marine environment is under stress in ASEAN, It also
recognizes that one of the necessary “strategies” is to strengthen institutional and legal capacities to
implement international agreements on the environment, It also recognizes the need to enhance
collaboration with international bodies overseeing the implementation of international agreements and
cooperation, Unfortunately, it did not focus sufficiently on the pollution of the marine environment,
and concentrated instead on the hot issues of the 1990s such as the regulation and control of toxic
chemicals and hazardous wastes, the maintenance of biediversity, and integrated management and
sustainahble development of coastal areas.

3.3 ASIA-PACIFIC MEMORANDUM OF UNDERSTANDING ON PORT STATLE
CONTROL, 1993

The 1993 Memorandum of Understanding (MOU) on Port State Contrel in the Asia Pacific Region
was signed it Tokyo on 1 December 1993, The MOU was signed by the maritime authorities of the
following counties: Australia, Canada, People’s Republic of China, Fiji, Hong Kong, Indonesia,
Tapan, Republic of Korea, Malaysia, New Zealand, Papua New Guinea, the Philippines, Russian
Federation, Republic of Singapore, Solomon Islands, Thailand, Republic of Vanuatu and the Socialist
Republic of Vietnam.

This MOU, although not a legally binding document, recognizes that enhanced regional cooperation
and effective action by port states are required to prevent the operation of substandard ships. 1t aims
to strengthen cooperation and the exchange of information among port states in the region and to
establish an improved and harmonized system of port state control.

As a preliminary target, the states agreed to endeavour to attain a regional annual inspection rate of
50 percent of the total number of ships operating in the region by the year 2000. In implementing this
Memorandum, the Authorities agreed to carry out inspections, which will consist ol a visit on board
a ship in order to check the certilicates and documents relevant for the purposes of the Memarandum.
In the absence of valid certificates or documents, or if there are clear grounds for believing that the
condition of a ship or its equipment or crew does not substantially meet the requirements of a relevant
instrument, a more detailed inspection will be carried out. The relevant instruments on which regional
port state control is based are:

|, the International Convention on Load Lines 1966;

2. the International Convention for the Safety of Life at Sea, as amended;

3, the Protocol of 1978 relating to the International Convention for the Safety of Life at Sea,
1974,

4 the International Convention for the Prevention of Pollution from Ships 1973, as modified
by the Protocol of 1978 relating thereto;
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5. the International Convention on Standards for Training, Certification and Watchkeeping for
Seafarers, 1978;

6. the Convention on the International Regulation for Preventing Collisions at Sea, 1972; and

7. the Merchant Shipping (Minimum Standards) Convention, 1976 (ILO Convention No. 147),

34 REGIONAL OIL SPILL CONTINGENCY PLANS

An ASEAN 0Oil Spill Contingency Plan was conceived in the [980s but has still not been adopted,
The delay in its adoption has in part been the result of difficulties encountered in putting into effect
national contingency plans.”

The ASEAN Council on Petroleum (ASCOPE), an association of national oil companies, has
developed a plan for its members.

In 1992, the five major oil companies in the region established the East Asia Response Lid (EARL).
EARL is a private company based in Singapore. [t can provide prompt and efficient response to oil
spill incidents in the region. It also provides training and consultancy services on oil spill responses.

5.0 CONCLUSION

In this paper 1 have attempted to provide an overview of the major international and regional
instruments relating to marine pollution in this region, Many of the conventions are highly technical
in nature, and it is doubtful whether any of us can claim to be knowledpgeable about the details of all
of them. It is important, however, that we all have a broad overview of the various instruments which
exist before we undertake a detailed examination of any one instrument. 1 hope that this paper has
been of some assistance in providing this overview,

As this paper demonstrates, there is no lack of global conventions and other instruments 1o control
marine pollution. The international community is not in dire need of new conventions, What is
needed is effective implementation at the regional level of the existing conventions and instruments.
The number of ratifications by states from this region of the major global conventions is sorely
inadequate. Also, this region is one of the few regions in the world where there are no regional
conventions to supplement the major global conventions and adapt them to meet the particular needs
and circumstances of the region. One of the first tasks of this Netwark will be to try to determine why
this is the case,

As members of this Network, it will be our responsibility to examine many of these conventions and
discuss the following gquestions:

1) Would it be in the best interests of the marine environment if the states in this region were
to ratify and effectively implement these conventions?

* Chia Lin Sien, Comments, in Sustainable Development of Coastal and Ocean Areas in Sowtheast
Asia: Post Rio Perspectives (1oh, Beckman & Chia, editors, 1993).
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2)

6)

What are the major impediments to states in the region ratifving the conventions, and how
can these impediments be overcome?

What are the major impediments to the effective implementation of each of the conventions
by the states in the region?

Can enhanced cooperation among legal experts from the states in the region help overcome
some of these impediments?

Would greater cooperation and coordination among the states in the region in the
implementation of the conventions, including the harmonization of domestic laws and
regulations, and the harmonization of standards, practices and procedures, enhance the
effective implementation of the conventions at the regional level?

Would it be in the best interests of the states in the region if they adopted regional
conventions or instruments which complement and supplement some of the global
conventions and which take into consideration the particular characteristics, needs and
interests of the region?

I hope that in our discussions aver the next two days we will begin in earnest to address many of these
guestions.
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ANNEX 6

GUIDELINES FOR COUNTRY REPORTS ON
MARINE POLLUTION LEGISLATION

1.0 Existing national legislation/regulations on marine pollution and their implementation
1.1 Marine pollution by major source
+Land-based sources of pollution
» wasle (municipal, industrial, hazardous, others)
«  runoff
+  rivers, atmosphere, and others
+Ocean dumping
+Vessel-source pollution
»Pollution from seabed activities
1.2 Legal regime of liabilities for marine pollution damages

1.3 Requirements for EIA and actual practice

1.4 Requirements for the use of market-based instruments (e.g., pollution penalties,
effluent discharge fees, user fees, etc.)

2.0 Mational Legislative/Regulatory Structure and Procedures on Marine Pollution (attach
diagram for illustration if possible)

2.1 Distribution of mandates and obligations
2.2 Role of non-government organizations (NGOs)
2.3 Requi1‘ehents for public participation

3.0 Implementation of international instruments

3.1  Specific instruments implemented

Lk
b3

Extent of implementation

3.3 Reasons for non-ratification or non-implementation
(identification of constraints)

4.0 Assessment of the country’s needs in capacity building for legislation and ratification of

international conventions on marine pollution

Mote:  The written report can be as detailed as necessary, Oral presentation at the Workshop shall be limited o 15
minutes for each country.
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ANNEX 7-A

MARINE POLLUTION LEGISLATION IN CAMBODIA
Sam Chamroeun

1.0 INTRODUCTION

Cambodia is a country covering an area of 181,535 km®. It is situated in Southeast Asia, forming part
of the southwestern portion of the Indochinese peninsula between latitudes 10° and 15° north and
longitudes 1027 and 108° east. The country’s maximum extent is about 580 km from east to west and
450 km from north to south. Cambodia shares its 2,438-km border with Thailand in the west and
north, Laos in the north, and Vietmam in the east and southeast. In the southwest Cambodia is
bordered by the Gulf of Thailand.

Cambodia has a 435-km coastline on the Gulf of Thailand that extends from the Thai border to the
Vietnamese border, It consists of a large estuary in the northern Koh Kong province and the large bay
of Kampong Som. Two provinces and two autonomous cities lie along the coastline with a total
population of about 640,000, About 446,000 people live in Kampot province, 121,079 in the city
of Sihanoukville, 70,000 in Koh Kong province, and the rest in the resort city of Kep. Four main
islands and a number of small islands are located near the shore. There are three main islands located
farther offshore: Koh Tang, Koh Pring and Koh Polowaii.

Marine Zone: The diverse Cambodian coastline includes sandy, muddy and rocky shores, as well as
seagrass {lats and coral reefs similar to those of the nearby Thai provinces of Chantaburi and Trat.
These waters are likely to have dugongs and sea-turtles as well as dolphins, which are becoming
increasingly rare in other part of the Gulf,

In comparison to other parts of the Gulf of Thailand, Cambodian waters have been lightly exploited
with catches-per-unit of effort being reportedly ten times those in the adjacent depleted waters.

2.0 STATUS OF MARINE POLLUTION IN CAMBODIA

Due to two decades of war, Cambodia at present has little development in its coastal area and marine
zone because of the relatively low level of industrial activity in its coastal area. So the problem of
marine pollution in Cambodia is not vet serious and the water quality of its coastal and marine areas
generally appears to be good, but there are localized water quality problems near shrimp farms likely
due to poor management practices.

2.1 DOMESTIC SEWAGE
There is only a little amount of domestic sewage discharged into the sea at present in Kampot and Koh

Kong provinces because their population density is only 6-7 persons per square kilometre and because
the inhabitants live away from the coastal area.
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The most extensive municipal sewage pollution is found in the coastal city of Sihanoukyille which
has a density of 340 persons per square kilometre. The domestic sewage 1s discharged directly into
the sea without treatment. Inadequately treated domestic sewage may introduce pathogens to the
coastal receiving waters, which are of potential harm to human and other living organisms, reduce
oxygen in the waters and result in poisoning of aquatic life by heavy metals and organic toxins.

2.2 INDUSTRIAL WASTES

At present, the discharge of chemical waste into the sea from the industrial sector is not a considerable
problem in Cambadia because the level of industrial development in the coastal provinces, as in the
whole of Cambaodia, is low. In Kompot provinee, there are two factories -- one produces phosphate
fertilizer and the ather cement. In Sihanoukville, there are also two factories -- one is a beer brewery
enterprise and the other one an oil refinery that is not functioning at the moment.

The liguid wastes of these factories have been discharged into the sea without treatment. Recently
the government of Cambodia announced plans to establish an industrial zone of 900 hectares and an
export processing zone of 260 hectares in Sihanoukville. The Ministry of Environment must have
authority to prevent the marine pollution in the near future,

23 AGRICULTURAL WASTE

The problem of marine pollution from agricultural wastes in Cambaodia is very small at the moment
because agricultural land accounts for only about 12 percent of the total land of the coastal provinces,
and it is located far away from the coastal area and the marine zone. Moreover, Cambodian farmers
use relatively few artificial pesticides and fertilizers.

2.4 SHRIMP FARMING

At the moment, the Cambodian Government is addressing problems that are related to shrimp farming,
Intensive shrimp ponds are being constructed in cleared mangrove areas in Koh Kong province near
the Thai border. The number of shrimp farming operations has rapidly increased since the middle of
1991, Most shrimp farms are located in the intertidal mangrove forest near the seaside and the stream

bank of estuarine waters. Now, there are about 1,000 hectares of shrimp farms in the Koh Kong
province,

The activities of shrimp farms cause much harm to the marine ecosystem, such as the destruction of
mangrove forests. Moreover the waste from shrimp farms are being discharged directly into the sea
without passing through a treatment process. The main impacts are on water quality and biodiversity
in the marine zone, In order to prevent the marine pollution caused by shrimp farming, the Ministry
of Environment recently adopted an order prohibiting the construction of new shrimp farms.

1.5  OFFSHORE EXPLORATION

Cambodia’s portion of the Gulf of Thailand is divided into ten petroleum blocks. Contracts have
already been granted permitting companies to conduct offshore exploration for gas and oil. There is
concern that accidents could occur that would have serious negative effects on marine and shoreline
plant and animal life. Thus the povernment of Cambodia has included in the contracts with
exploitation companies a clause stating that waste must not be disposed into the sea. The companies
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have demanded that Cambaodia provide environmental inspectors to evaluate, monitor and control

environmental problems. Unfortunately, the country currently lacks local experts in the field of
environmental assessment.

Despite the lack of a legal regime of liabilities for marine pollution damages. the Ministry of
Environment has strongly recommended that all contracts made between the Royal Government of
Cambodia and oil and gas exploration companies include a provision that such companies will be
responsible for bearing the cost of cleanup of any spills resulting from their activities.

With regard to maritime activities in the port of Sihanoukville. rules governing foreign ships already
exist (Sub-decree Mo, 11, March 5. 1983, on Harbour Rules for Foreign Ships). Article 13 of this
sub-decree defines hygiene measures for foreign ships that moor at Cambodia's ports and states that
the discharge of sewage or used oil and dumping of any waste into the water or on the dock are
prohibited,

To release waste or to discharge sewage or oil. the vessel owner shall ask the navigation office to
arrange for disposal of the wastes and the owner shall bear the cost of such measures.

Ministry of Environment has issued a regulation on solid and liquid industrial waste management
(Prakas No. 992, May 23, 1994) that prohibits the discharge of liquid industrial waste and sewage into
the sea, rivers or lakes.

30 THE COUNTRY NEEDS CAPACITY-BUILDING FOR LEGISLATION

Due to its recent history, Cambodia lacks the human resource capacity to develop environmental
legislation. The Ministry of Environment needs the cooperation and assistance of international
agencies. At present, UNDP's Environmental Technical Advisory Project is assisting the Ministry
of Environment develop additional policies and legal instruments that may be needed to implement
the National Environmental Protection Law after its enactment by the national assembly.
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I

MARINE POLLUTION LEGISLATION
AND IMPLEMENTATION IN JAPAN
Nobuo Kumamoto, LLID.

Legislation in Japan relating to the UN Convention on the Law of the Sea include, amongst
others:

(a) the Amendment of the Law of Territorial Waters,

(b) the Law conceming the Exclusive Economic Zone and the Continental Shelf:

(¢) the Law concerning the Exercise of Sovercignty over Fishing within the Exclusive
Economic Zone;

(d) the Law concerning Management and Preservation of Living Ocean Resources; and

(e) the Law for the Amendment of the Role of the Maritime Safety Agency.

Laws relating to the marine environment include:

(4) the Water Pollution Control Law (Law MNo. 138, 1970);

(b]  the Law conceming Special Measures for the Conservation of the Sea ;

(¢} the Law concerning Special Measures for the Conservation of the Environment of the Seto
Inland Sea (Law No. 110, 1973, amended 1976, 1978);

(d) the Act on Disposal of Waste and Sewerage,

(e} the Marine Pollution and Disaster Prevention Law (Law No., 136, 1970), preventing the
discharge of oil, harm{ul liquid and any substances, waste materials from vessels and marine
facilities; and

({1 the Port Rule Act.

Liability for pollution-causing acts are governed by the following laws:

(a) Tort liability under Art. 1, National Compensation Act (Law No. 125, 1947) & Ars, 709
& 719, Civil Code (Law No. 89, 19846);

(b) Act concerning Criminal Punishment on Pollution Relating to the Health of the Citizen
(Law No. 142, 1970);

() Oil Pollution Compensation Law (Law No. 95, 1975); and

(d) Fundamental Law concerning Countermeasures against Public Nuisance (Law No, 132,
1967),

As to marine pollution caused by the discharge of oil on the open sea, Japan ratified the

International Convention Relating to Intervention on the High Seas in Cases of Oil Pollution
Casualties on 6 April 1971 (effective May 6, 1975), but not the Protacol of 1973.
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As to marine pollution by ships, the International Convention for the Prevention of Pollution
from Ships of 1973 became effective on November 2, 1983, Japan has also since ratified all
three optional annexes.

As to marine pollution by wastes and other substances. the London Convention on the
Prevention of’ Marine Pollution by Dumping of Wastes and Other Matter became effective on
14 Movember 1980,

Japan adopted legislation relating to the international treaties mentioned above in order to
enforce them within its territory, such as the Law concerning the Prevention of Casualty on the
Sea of 1970,

Before ratifying the international treaties mentioned above, Japan had already adopted several
pieces ol legislation relating to the prevention of marine pollution and other related problems,
such as the Law of Special Measures for Preserving the Environment of the Seto Inland Sea of
1973, and other related ordinances. rules, orders from government agencies, and the Water
Pollution Prevention Law of 1970,
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MARINE POLLUTTON LEGISLATION IN INDONESIA
Prof. Dr. Siti Sundari Rangkuti, 5.H. and
Prof, Dr. Abdul Rasjid, S.H., LL.M.

1.0 INTRODUCTION

Indonesia is a country which consists of about 70 percent of waters and approximately 13,000
islands; so it is called an archipelagic state. In accordance with the United Nations Convention on the
Law of The Sea (UNCLOS) of 1982, Indonesia has national sovereignty over archipelagic waters and
territorial sea and jurisdiction over economic zones and the continental shelf. This means that
Indonesia is one of the beneficiaries of the UNCLOS, particularly after the deposit of the sixtieth
instrument of ratification (in 1995) that made the convention enter into force in line with Article 308,
UNCLOS 1982,

In the same year of the adoption of UNCLOS 1982, a strong legal base for the protection of the
marine environment was provided for by the enactment of Act No. 4 of 1982 concerning Basic
Provisions for the Management of the Living Environment, promulgated on March 11, 1982
(abbreviated as EMA 1982). The act encompasses all aspects ol environment as an integrated effort
in the utilization, supervision, control, restoration and development of the living environment,
including marine protection. It is based upon the concept of sustainable development,

During the colonial period, the Indonesian territorial waters were regulated by the Territariale Zee en
Maritieme Kringen Ordonnantie 1939 (State Gazette 1939 No. 442), which stated that the breadth
of Indonesian territorial waters was three nautical miles measured from the baselines ol Indonesian
Islands. On December 13, 1957, Indonesia declared its new policy on its territarial sea through the
Djuanda Declaration, followed by the enactment of Act No. 4 of 1960 concerning Indonesian Waters,
The new Act extended the breadth of the Indonesian territorial sea from three to twelve nautical miles
measured from the baselines. The baselines comprise the line joining the outer points of the outermost
islands of the archipelago. The law on the territorial sea was later followed by the enactment of Act
Moo 1 of 1973 concerning the Indonesian Continental Shelf. This Act is now outdated and should be
revised,

While preparing for the ratification of the UNCLOS 1982, Indonesia promulgated Act No. 5 of 1983
concerning its Exclusive Economic Zone. The Act was supplemented by Government Regulation No.
15 of 1984 concerning the Management of the Living National Resources within the Indonesian
Execlusive Economic Zone. Without waiting for the UNCLOS 1982 to come into force, Indonesia
promulgated the implementation of UNCLOS 1982 as a national law through the enactment of Act
Mo, 17 of 1985 ratifving UNCLOS 1982; and ever since. Indonesia has had a solid legal ground for
marine pratection,
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2.0 EXISTING NATIONAL LEGISLATION/REGULATIONS ON MARINE POLLUTION
AND THEIR IMPLEMENTATION

2.1 MARINE POLLUTION BY MAJOR SOURCE

(1) Land-based Sources of Pollution -- According to the Montreal Guidelines for the Protection of
the Marine Environment Against Pollution from Land-Based Sources of April 1985, the main sources
of land-based pollution are domestic, human and amimal wastes as well as industrial, toxic and
hazardous wastes. EMA 1982 is based upon the concept of sustainable development. To supplement
EMA on the matter of industrial effluent, as a source of marine pollution, Article 21 par. (1) of Act
No. 5 of 1984 on Industry requires industrial enterprises to make efforts to maintain the balance and
sustainability of natural resources in order to prevent damage and pollution resulting from their
industrial activities,

In order to implement Article 207 of UNCLOS 1982, Indonesia has enacted several pieces of
legislation on hazardous waste. Taking into account internationally agreed rules to prevent, reduce
and control pollution on the marine environment, Indonesia enacted Presidential Decree No. 61 of
1993 concerning the Ratification of the Basel Convention on the Control of Transboundary
Movements of Hazardous Wastes and their Disposal. Further regulation of the Convention was
implemented in Government Regulation No. 19 of 1994 concerning the Management of Hazardous
and Toxic Substances Disposal, later amended by Government Regulation No. 12 of 1995. This
Government Regulation established a permit system for the processing and transportation of
hazardous substances,

However, the procedure on how to get a license as required by Article 21 par. (4) has not vet been
cstablished by related regulation,

(2) Ocean Dumping -- Pollution by dumping is prohibited by EMA 1982 and other government
regulations. However, implementation and enforcement are complicated problems, because of
Indonesia’s nature as an archipelagic state with approximately 13,000 islands.

Indonesia has not yet ratified the Convention on the Prevention of Marine Pollution by Dumping of
Wastes and Other Matters (London Convention, 29 December 1972),

Activities within the Indonesian exclusive economic zone are regulated by Article 5 of Act No. 5 of
I983. A permit from the Government of Indonesia is required for activities for the exploration and
exploitation of natural resources, like a power plant from water or wind energy, within the Indonesian
exclusive economic zone. Further, according to Article 8, par. (1) of the same Act, whosoever
undertakes the activities within the Indonesian exclusive economic zone is required to take necessary
steps in order to prevent, limit, control and abate marine pollution. Furthermore, in accordance with
Article 8, par. (2), dumping in the Indonesian exclusive economic zone can only be done by a permit
from the Indonesian Government. This stipulation is in line with Article 210, par. (5) of UNCLOS
1982,

(3) Vessel-Source Pollution -- In implementation of Article 211 of UNCLOS 1982, Indonesia ratified
the International Convention for the Prevention of Pollution from Ships on December 2, 1973
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(MARPOL 1973 and the Protocol of 1978 relating thereto) by Presidential Decree No. 48 of 1986,
Regulations on the matter were provided in the Decision of the Minister of Communication No. :KM
46 of 1990 concerning the Prevention of Qil Pollution from Ships.

In the framework of controlling ocean dumping and much in line with Article 210 of UNCLOS 1982,
Indonesia had earlier ratified the International Convention on Civil Liability for Qil Pollution Damage
(CLC) by Presidential Decree No. 18 of 1978 and the Intemational Convention on the Establishment
of an International Fund for Compensation for Oil Pollution Damage (Fund Convention) by
Presidential Decree No. 19 of 1970. The Protocols of 1978 and 1984 related to both Conventions
should also be ratified. Pollution from vessels as provided in Article 211 of UNCLOS 1982 is not
frequent in Indonesia; most incidents are casualties. Certain steps on this matter have been taken by
the competent authority by issuing laws and regulations for the prevention, reduction and control of
pollution of the marine environment from vessels, such as Article 8, par. (a) of Act No. 1 of 1973
concerning the Indonesian Continental Shelf. Article 11 of the Act provides penalties such as
imprisonment and fine to whosoever violates the stipulations of the Act.

(4) Pollution from Sea-bed Activities -- As far as we know, Indonesia has not yet ratified the
Convention on Civil Liability for Oil Pollution Damage Resulling from Exploration for and
Exploitation of Sea-bed Mineral Resources (London, 1976). The scope of the Convention, under
Article 2, is pollution damage caused by: incidents occurring on installations and offshore installations
under the jurisdiction of the coastal state and damage sustained by the coastal states caused by
pollution to its environment. Legislation on this matter is inadequate and can be found in scattered
articles of Acts on the marine environment. Law enforcement, however, is very weak.

2.2 LEGAL REGIME OF LIABILITIES FOR MARINE POLLUTION DAMAGES

According to Article 20, par. (1) of EMA, whosoever damages and/or pollutes the living environment
15 liable for payment of compensation to victims whose right to a good and healthy living environment
have been violated. The usual procedure for indemnity is regulated by Article 1365 BW (Indonesian
Civil Code) which provides “liability based on fault” or “tort liability” to prove pollution. Being
aware of the constraints in implementing “fault liability” in environmental cases, Article 21 EMA
indicates that: “In certain activities pertaining to specific kinds of resources, strict liability rests an
those causing the damage and/or pollution, which shall be stipulated in relevant legislation.” So,
according to Article 21 of EMA, “strict liability” could be applied as long as it is specifically indicated
in legislation,

Presidential Decree No. 18 of 1978 concerning the Ratification of CLC provides for “strict liability™
in cases of marine pollution. In implementation of Article 21 of EMA. Article 11, par. (1) of Act No.
5 of 1983 establishes the legal base for strict liability for whosoever causes marine pollution within
the Indonesian Exclusive Economic Zone, However, further regulation on ceiling as mentioned in
Article 12 is legally not yet described.

2.3 REQUIREMENTS FOR ELA AND ACTUAL PRACTICE
Environmental Impact Assessment is basically stipulated in Article 16 of EMA. Further

implementation of the Article can be found in Government Regulation No. 51 of 1993 concerning
Environmental Impact Analysis. Government Regulation 51 of 1993 was augmented by a number
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of Ministry of the Environment Decisions, i.e., Decisions of the State Minister of the Environment
Mo, : KEP-10-15/MENLH/3/1994 concerning Guidelines for EIA,

Decision of the State Minister of the Environment No. 11/MENLH/3/1994 stipulates the kind of
business or activities for which EIA is required. Among the activities listed that could have a
significant impact to the environment related to marine pollution are as follows:

(a) Exploitation of oil/ natural gas

(b) Transmission of oil/natural gas
(c) Coastal reclamation

(d) Drilling of the sea-bed

(e} Establishment of a naval base

(f) Seapark

(z) Waste disposal installation facility
(h) Etc.

The actual practice of Government Regulation No. 51 of 1993 could not yet be evaluated in such a
relatively short time. But it could be put forward that the procedure of EIA is not integrated in the
licensing system procedure as part of getting input for granting a license.

24 REQUIREMENTS FOR THE USE OF MARKET-BASED INSTRUMENTS

The use of market-based instruments has not been required yet, although some pollution instruments
have been regulated in certain environmental acts. Effluent discharge fees, user fees and other

environmental charges are not yet implemented, although there is a legal basis for it in Article 10, par,
(3c) of EMA.

Although not concretely formulated in the stipulations of EMA, it could be said that the “polluter
pays principle " is also applied in Indonesian environmental legislation, including marine pollution
control.

3.0 NATIONAL LEGISLATIVE/REGULATORY STRUCTURE AND PROCEDURES ON
MARINE POLLUTION

3.1 DISTRIBUTION OF MANDATES AND OBLIGATIONS

While specific obligations assumed by a state-party under the international instruments related to the
protection and preservation of the marine environment have been implemented in national legislation,
the procedures for their implementation are very weak. The distribution of mandates is still a
complicated matter and depends on the competent authority in environmental management which is
spread over many departments and non-departmental institutions,

According to Article 18 of EMA, the management of the living environment on the national level shall

be carried out in an integrated manner by means of an institutional mechanism headed by a Minister
and established by legislation. At this time, environmental management is coordinated by the State
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Minister of Environment, who has no concrete administrative competence. The real competence in
environmental management still resides in the sectoral ministers who have the competence to issue
enviranmental licenses. Marine pollution is within the competence of the Director General for Marine
Communication, a part of the Ministry of Communication.

In order to strengthen the position of the State Minister of Environment, a Presidential Decree issued
in 1990 (later amended in 1993) established an institution called the Badan Pengendalian Dampaik
Lingkungan (abbreviated as BAPEDAL), i.e. Agency for Environmental Impact Conmral; but this new
apency is a non-departmental institution, also without concrete compelence.

There is no single authority responsible for marine environmental management.
3.2 THE ROLE OF NON-GOVERNMENTAL ORGANIZATIONS (NGOs)

Activities of environmental NGOs in the field of marine environment do not have much influence,
One of the leading NGOs in Indonesia is WALHI (i.e. Wahan Lingkungan Hidup Indonesia). In
Indonesia, NGOs are more or less self-reliant community institutions which perform a supporting role
in the management of the living environment. as mentioned in Article 19 of EMA. WALHI has
opposed several government decisions that affect the environment, but their role in protecting the
marine environment is not very strong.

3.3 REQUIREMENTS FOR PUBLIC PARTICIPATION

Article 6 par. (1) of EMA stipulates that "every person has the right and obligation to participate in
the management of the living environment." Legally speaking, the Article means that public
participation is considered essential in the decision-making process on activilies that could have
negative impact on the environment, However, Article 6 par. (2) of EMA, says: “The participation
as stated in paragraph (1) of this Article shall be established by legislation™,

4.0 IMPLEMENTATION OF INTERNATIONAL INSTRUMENTS
4.1 SPECIFIC INSTRUMENTS IMPLEMENTED

The system of enforcing existing instruments in Indonesia is not as effective as it should be. Practical
means should be taken into consideration and implemented.  Insufficient law enforcement would
affect the implementation of Article 194, Chapter X11, of UNCLOS 1982 concerning measures to
prevent, reduce and control pollution of the marine environment. Now that UNCLOS 1982 has
entered into force, 4 new national mechanism to implement the convention should be established. It
is necessary that implementing institutions should be given executive power in order to make them
effective, not only as a coordinating agency.

4.2 EXTENT OF IMPLEMENTATION
Whether or not it is necessary to sel up an implementation program to provide effective measures 1o

deal with marine pollution must still be studied. The protection of marine environment is still very
weak, The weaknesses of the measures for the protection of the marine environment should be
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overcome hy establishing an institution with sufficient competence and not only having a coordinating
function,

4.3 REASON FOR NON-RATIFICATION OF NON-IMPLEMENTATION (IDENTIFICATION
OF CONSTRAINTS)

The comprehensive UNCLOS 1982 establishes new regimes under the law of the sea -- such as
exclusive economic zone, the Area and so forth -- and its governing body. The Convention adopted
new notions governing activities on the sea such as “sovereign right” over the EEZ, “common heritage
of mankind” governing the activities in the Area, UNCLOS 1982 also creates legal institutions such
as the “Law of the Sea Tribunal” and provides for its procedures to facilitate dispute settlement as a
choice besides the International Court of Justice which has been in existence for some time and
Arbitration. The provisions of UNCLOS 1982 could be considered as a unified system governing
many interests, The adoption of the “archipelagic state principle” in the Convention is beneficial for
Indonesia. Some of the provisions of the Convention are still questionable and need to be clarified.
However, UNCLOS 1982 has entered into force and each provision may be considered as part of a
unified and comprehensive code which governs activities at sea either on the global or regional basis.

5.0 ASSESSMENT OF INDONESIA'S NEEDS IN CAPACITY BUILDING FOR
LEGISLATION AND RATIFICATION OF INTERNATIONAL CONVENTION ON
MARINE POLLUTION

Indonesia ratified UNCLOS 1982 on 31 December 1985 by Act Number 17 of 1985, Before the
ratification of the Convention, a number of legislation and regulations had been enacted and certain
international conventions had been ratified. However, there are certain conditions that affect the
efforts to prevent marine pollution through legislation. Lack of facilities, human resources and skill
can become factors that weaken law enforcement and further development of management of the
marine environment. Ratifications of international conventions on marine pollution do not have much
effect on marine protection, as further regulations and necessary steps and actions are slow in
progress. Besides the conventions that have been ratified as mentioned above, the acts and
conventions in force in Indonesia related to marine resources are as follows:

(a) Act No. 9 of 1985 concerning Fisheries and related Government Regulation Na. 15 of 1990
concerning Fishery Activities

(b) Act No. 5 of 1990 concerning the Conservation of the Living Natural Resources and its
Ecosvstem.

(c) Presidential Decree No, 65 of 1980 conceming the Ratification of International Convention for
the Safety of Life at Sea of 1974 (SOLAS 1974).

(d) Presidential Decree No. 350 of 1979 concerning the Ratification of Convention on the
[nternational Regulation for Preventing Collision at Sea of 1972 (COLREG 1972).
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(e) Presidential Decree No. 43 of 1978 concerning the Ratification of the Convention on the Trade
in Endangered Species of Wild Fauna and Flora, 3 March 1973 (CITES 1973).

() DPresidential Decree No. 26 of 1986 concerning the Ratification of the ASEAN Agreement on
the conservation of Nature and Natural Resources,

(g) Act No. 1 of 199] concemning the Ratification of the "Trealy Between the Republic of Indonesia
and Australia on the Zone of Cooperation in an Area Between the Indonesia Province of East
Timor and Northern Australia.

There are still certain international conventions that need ratification. such as:

(a) Convention on the Prevention of Marine Pollution by Dumping of Wastes and Other Matters
(London Convention, 29 December 1972); and

(b) International Convention Relating to Intervention on the High Seas in Cases of Oil Pollution
Casualties.

It is in the interest of the Indonesian Archipelagic State that the problem of development and
implementation of legislation and regulations on marine pollution should be overcome. Afier
UNCLOS 1982 entered into force, better steps should be taken for further legal development,
Scientific research and study regarding marine environment has been conducted by the Center for
Archipelago, Law and Development Studies (Bandung), one of the outstanding institutions that have
contributed a lot of efforts to the development of the Indonesian law of the sea.
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INDONESIAN COUNTRY REPORT
ON MARINE POLLUTION LEGISLATION
Inar Ichsana Ishak, LI.M.

1.0 INTRODUCTION

Indonesia is an archipelagic nation consisting of 17,508 islands and an 81,000-km coastline, These
natural attributes cause the marine environment to be the focus of a great many day-to-day activities
and place the marine environment in a very important role for Indonesia. An estimate states that 22
percent of Indonesia’s population live in coastal areas. The dependency of Indonesian people on the
marine environment is further illustrated by the fact that many sectoral activities such as mining,
tourism, transportation, fishing and construction take place in marine and coastal areas. These
activities invariably lead to conflicts of interest which in turn lead to the degradation and pollution to
the marine environment,

In response to the various activities taking place within the marine environment, the Indonesian
government has responded by developing a specific lepal approach in its legislation. Generally, the
nation's legislation and regulations, while aimed at the prevention, control and reduction of pollution
in the marine environment, have followed a sectoral approach rather than the more appropriate
integrated approach.

Having realized the weaknesses of the existing legislation and regulations, the Indonesian government
has found it extremely difficult to review and subsequently revise all the existing regulations so that
it may develop an integrated management strategy for controlling marine environment pollution. In
addition to revising the legislation, the Indonesian government must also evaluate the role of existing
institutions which are presently involved in formulating, implementing and enforcing the existing
legislation on marine and coastal management,

2.0 LEGAL FRAMEWORK

The “sectoral” legislation which is directly related to controlling marine pollution in Indonesia
include:

Act No. 11/1967 on Mining

Act Mo, 1/1973 on Indonesian Continental Shelf

Act No. 5/1983 on Indonesian Exclusive Economic Zone
Act No. 5/1984 on Industry

Act No. 5/1985 on Fishery

Act MNo. 24/1992 on Navigation

The “integrated” legislation which is directly related to controlling marine pollution in Indonesia
include:
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®  Act No. 4/1982 on Basic Provisions for the Management of the Environment

€ Act No. 17/1985 on the Principle of the Archipelagic Concept and Ratification of the United
Nations Convention on the Law of the Sea

®  Act No. 35/1990 on Natural Resources and Ecosystem Conservation

®  Act No. 24/1992 on Spatial Planning

2.1 LAND-BASED POLLUTION

In Indonesia, the major pollution sources to the marine environment are from land-based sources
which include sedimentation due to erosion from the deforestation of watershed areas and mining
operations, Other types of contamination which lead to marine environmental degradation include:

nutrient loading from urban domestic wastes and agriculture runoff:

pesticide residues from agriculture and aquaculture practices;

thermal pollution (heat) from industrial cooling plants and power generation: and
industrial pollution.

Nutrients and Domestic Waste. Controlling nutrient loading from domestic sources can be achieved
by proper waste management if such actions were implemented by both the government and private
sector. However, these actions remain very expensive. The most serious problem of uncontrolled
domestic waste entering the marine environment generally comes from densely populated coastal city
areas such as Jakarta, Ujung Pandang, Surabaya, Semarang, Medan and Ambon. A rather successfil
approach to controlling domestic waste has been through the provision of incentives and disincentives.
One popular program which has achieved considerable success has been to annually present a national
award to the cleanest city. The main criterion for the winning city is the success with which it has
managed its waste. In Indonesia, waste management is under the control and supervision of the
regional government, which is responsible for the development of supporting regional regulations.

Nutrients through agricultural runoff has the improper use of fertilizers and pesticides as its source.
The regulation related to agricultural runoff is addressed in Act No. 12/1992 on Horticulture System
and covers the general rules for fertilizer and pesticide use. Specific and detailed regulations in
controlling pesticide use are contained in Government Regulation No. 7/1973 concerming the Control,
Distribution, Storage and Use of Pesticides. In addition are several implementing regulation at the
ministerial decree level, namely:

®  Ministry of Agriculture Decree No. 280/Kpts/Um/6/1973 concerning Repistration and License
Application Procedures for Pesticides

®  Ministry of Agriculture Decree No. 429/Kpts/Um/9/1973 concerning Packaging and Labelling
Conditions for Pesticides

®  Ministry of Agriculture Decree No. 944/Kpts/TP.270/11/1984 concerning Limitations on
Pesticide Registration.

Industrial Waste. Industrial pollution from land-based sources represents one of the most critical
issues in the prevention, control and reduction of marine pollution, The implementation of
appropriate regulations concerning industrial pollution is under the control of the Ministry of Industry
and is expressed in Ministry of Industry Decree No., 20/M/SK/1/1986 concerning Control of Industrial
Pollution to the Environment. In this decree, the meaning of control includes:
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®  prevention of industrial pollution at the point of planning, construction or operation of an
industrial activity or facility. This includes site selection, determining the impact to the
environment of the site selected, selection of the industrial technology to take place at the
site, selection of the procurement, storage, processing, packaging and transportation
systems of raw material or industrial products; and selection of technology for industrial
wasle treatment and the supervision system for monitoring the emissions and levels of
industrial pollution; and

®  mitigation of industrial pollution during hoth construction and operational phases
including the promulgation and enactment of Waste Quality Standards for each industrial
activity/type, studying the causes of pollution and producing mitigation guidelines on the
handling of industrial wastes.

Riverine Pollution. In addition to controlling industrial and domestic waste pollution, there is a
specific Indonesian program to address the pollution of river systems. This program which has
achieved considerable success is called PROKASIH. Related to the PROKASIH Program is the
establishment of water quality standards. These standards, however, have been very difficult to
enforce due to technical and institutional constraints. Presently, the PROKASIH Program is only
being implemented in important river systems which are heavily polluted. The responsibilities and
liabilities under this program are based on a contract between the polluter (industry) and the
government. In the agreement, it is stated that the polluter will reduce its pollution load within an
agreed timeframe. If the polluter fails to comply with the terms of agreement, sanctions may be
invoked and may include revocation of the operation license, payment of penalties, or incarceration.

2,2 SHIP-BORNE POLLUTION

Of the various ship-borne sources of pollution to the marine environment, it is primarily the discharge
of oil and ocean dumping which have been the focus of attention by the Indonesian government., The
Indonesian government is currently considering the ratification of Annex Il and IV of the
International Convention for the Prevention of Pollution from Ships (MARPOL), Meanwhile, the
government has ratified several international conventions concerning oil pollution, namely:

®  Presidential Decree No. 18/1978 concerning Ratification of the International Convention on
Civil Liability for Oil Pollution Damage

®  Presidential Decree No. 19/1978 on the Ratification of the Convention for the Establishment
of an International Compensation Fund for Oil Pollution Damage

®  Presidential Decree No, 46/1986 concerning Ratification of the International Convention for
the Prevention of Pollution from Ships (MARPOL)

®  Minister of Communication Decree No. 167/HM.207/Phb-86, on the International Certificate
for the Prevention of Pollution by Oil and the International Certificate for Prevention of
Pollution from Poisonous Liquid Material,

2.3 TOXIC AND HAZARDOUS WASTES

Toxic and hazardous substances which are related to either land- or ship-based activities are controlled
by Government Regulation No. 19/1994, This regulation primarily concemns itself with the control
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of toxic and hazardous wastes from the cradle to the grave. The control process begins with
determining what specific wastes will be produced by a production process before actual production
starts, followed by the production operation, distribution and, finally, the discharge process,

3.0 LEGAL REGIME OF LIABILITIES

The basic legal regime of liabilities has been addressed in Act No. 4/1982 on the Basic Provisions for
the Management of the Environment (EMA). The basic provisions related 1o the regime are;

3.1 THE REPRESSIVE APPROACH

®  The right to a good and healthy environment, Article 5, paragraphs (1) and (2) states that: every
person has the right to a good and healthy environment and that every person has the obligation
to maintain the enviranment and to prevent and abate environmental damage and pollution.
This provision gives every person the standing for every activity which causes pollution to the
environment. The right, the obligation and other prohibition provisions for environmental
protection are armed with sanctions and compensation that range from civil compensation to
incarceration.

®  Article 20 states that the liability of the polluter is not only civil liability in favour of the victim,
but also includes the obligation to restore the environment to its previous state. Its elucidation
explains that the form and type of loss resulting from the damage and pollution will determine
the extent of compensation. The investigation of the form, type, and extent of the loss is to be
carried out by a team established by the government. This investigation includes ecological,
medical, socio-cultural and other aspects as deemed necessary.

®  Polluter pays principle. Article 20, paragraphs (1) and (3) provides that the cost of pollution
shall be the burden of the polluter. This provision is the legal basis for the use of economic
instruments in controlling pollution. These include pollution penalties, effluent discharge fees
and user fees. These instruments are still very limited in their application, particularly as they
apply to controlling pollution from industrial activities. In other cases however, economic
instruments are becoming more popular in the environmental decision-making processes. For
example, the feasibility of a project which will impact the environment can be decided by a cost-
benefit analysis when economic instruments are applied.

®  Strict liahility principle. Article 21 concerns the principle of strict liability, Based on the
elucidation of the EMA, the Government of Indonesia has adopted limited liability rather than
absolute liability. The elucidation states that strict liability will be conferred selectively in cases
to be determined by legislation, which can specify the type and category of the activities within
the scope of the relevant provisions. Since the Indonesian Government has ratified the
International Convention on Civil Liability for Qil Pollution Damage in 1978, the application
of strict liahility refers to the ratification.

3.2 THE PREVENTIVE APPROACH

®  [Envirommental quality standards. Article 15 states that the protection of the environment shall
be based on environmental quality standards established by legislation. The environmental
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quality standards needed are for fresh water quality, effluent waste water, ambient air quality
and marine water quality standards. The Minister of State for the Environment is now
developing marine water quality standards (MWQS) based on the existing guidelines presented
in Ministry of Environment Decree No. Kep-02/MNKLH/1/1988. This decree classifies marine
and coastal waters with respect to their uses for biota conservation, biota cultivation, maritime
tourism and recreation, and industry and mining. As in the case with freshwater quality
standard, the MWOS are very difficult to enforce because of technical and institutional
constraints,

Preventing and abating pollution. In general, Article 17 regulates and determines the obligation
of sectors while carrying out their activities to prevent and abate pollution to the environment
while necessary mechanisms are still to be established by legislation. The article's elucidation
states that within the framework of the abatement of negative impact, the government can assist
economically weak groups, whose activities are considered to have damaged or polluted the
environment. The abatement of environmental damage and pollution caused by activities
outside the national territory is carried out through agreements between countries.

In Act No. 5/1984 concerning Industry, Article 21 states that industrial enterprises have the
obligation to carry out efforts in maintaining the balance and sustainability of natural resources
and to prevent damage and pollution resulting from their industrial activities. Referring to the
elucidation of Article 17 of EMA, the government has an obligation to mitigate the pollution
from industrial activities of specific kinds of small industries which are economically weak.

Licensing system. In the elucidation of the provisions in Article 7 of EMA, it is stated that one
of the requirements for obtaining an operating license is that every person engaged in an
enterprise is similarly required to carry out activities which contribute to the capacity of the
environment to support continued development. To fulfill this requirement, the government
should be responsible for providing guidance to the enterprise.

Publie participation. Every person has the right and obligation to participate in the management
of the environment. This is provided in Article 6 (1) of EMA. The principle of participation
is important because solving environmental problems is viewed as a common cause,
Participation should be present in the planning, implementation, control and enforcement, and
evaluation processes. Public participation can be carried out through non-governmental
organization activities.

Enhancing environmental awareness. EMA, in its Article 9, states that it is an obligation of the
government to cultivate and develop public awareness with regard to its responsibility in the
management of the environment. This may be achieved through information, guidance,
education, and research programs in the field of environment. The elucidation states that, in
addition to environmental education taught through formal settings (from kindergarten to
institutions of higher learning), it may also be presented through non-formal programs.

Incentive and disinceniive system. The elucidation of Article 8 of EMA states that in managing

the environment, the government may take certain measures in the field of taxation as an
incentive to further improve the maintenance of the environment as well as create disincentives
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for preventing and abating environmental damage and pollution. This provision is another
justification for the government to develop economic instruments for controlling pollution.
Included in the incentive and disincentive system is a reward program (Kalpataru Environmental
Award) for persons who have been successful in preventing, controlling and/or reducing
pollution.

3.3 THE PROACTIVE APPROACH

Spatial planning. Act No. 24/1992 on spatial planning will have a profound effect on the
environmental sector, including the marine environment. In order to implement this Act,
Presidential Decree No. 75/1993 was issued creating a national Coordinating Agency for Spatial
Planning. The Act requires formulation of national, provincial and district/municipality spatial
use plans. Specifically, the national plan will cover a 25-year period and shall contain:

- national designations for protected areas, cultivation areas, and special areas;

- the norms and criteria of spatial utilization; and

- guidelines for the control of spatial utilization,

Environmental impact assessment. Article 16 in Government Regulation No. 29/1986 states
that each development proposal which is likely to have a significant impact on the environment
must conduct a comprehensive environmental impact assessment (EIA). The necessity for an
EIA applies to all development projects in the country, both public and private. The process has
been in full operation for the past five years. In response to some dissatisfaction with this
provision, a new regulation (Government Regulation No.51/1993) was issued whose objective
was to simplify the EIA process and consequently make it more effective.

The revision of the EIA regulation specifies three new types of EIA. These are:

an ELA for integrated activities, for multi-sectoral or multi-departmental projects. The EIA
process is primarily directed at eliminating inter-departmental conflicts of jurisdiction by
appointing the Environmental Impact Agency to take over the mandatory assessments;

an EIA for specific areas, particularly for industrial estates. An EIA could be done for an entire
estate, thereby reducing the requirements for a separate EIA for each specific component
proposed within the area;

and an EIA for regions, which permits an EIA to be conducted on an entire region, as opposed
to specific project-oriented EIAs as in the past. This arrangement provides a linkage to new
spatial planning legislation and is hoped to encourage the use of EIA as a planning tool. The
regulations with regard to regional ElAs is expected to be developed as a unit of separate
legislation.

Based on Presidential Decree No. 23/1990, the Government of Indonesia has established the
Environmental Impact Agency to fully implement, monitor, and enforce EIAs,
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dnnex 7-C-2
4.0 INSTITUTIONAL FRAMEWORK

The Tndonesian government system recognizes the central and regional levels of government. These
twa levels have corresponding sectoral and funetional institutions

4.1 THE NATIONAL/CENTRAL LEVEL

At national levels, institutions are either designated as a Ministry of State, Department or Agency,
A Ministry of State's function is to formulate policies and strategics and to act in an advisory and
monitoring capacity with respect to development programs. Departments are sectoral ministries with
responsibilities for policy development, and project development and implementation. While
functioning with powers similar to those of departments, but with power determined by the President,
agencies operate within a specific mandate.

Central government groups which are involved in the management of the marine and coastal
environment include the State Ministry of Environment, the Environmental Impact Agency, the State
Ministry of National Development Planning, the National Planning Agency, the State Ministry for
Mobilization of Investment Capital, the Investment Coordinating Agency, the State Ministry of
Agrarian, the National Land Administration Agency, the Ministry of Home Affairs, the Ministry of
Defense, the Ministry of Forestry, the Ministry of Agriculture, the Ministry of Industry, the Ministry
of Public Works, the Ministry of Mines and Energy, and the National Coordinating Agency for Survey
and Mapping.

As stipulated in the EMA there is clearly an important role to be played by the private sector in the
formulation, implementation and enforcement of the nation's environmental legislation including those
which are focused on the marine and coastal environments, Private sector representation can he
drawn from the Indonesian Chamber of Commerce (KADIN), the Indonesian Travel Association
{ASITA), the hotel association (PHR1), the construction association (INKINDO), as well as private
companies which work in the field of environmental auditing.

As previously mentioned under the legal regime section, there is an obligation for NGOs to participate
in the formulation, implementation and enforcement of environmental legislation.

42 REGIONAL LEVEL
Regional government structure and function was established by Act No. 5/1974 on Basic Provision
for Governance in the Region. The regional government and associated agencies are divided into the
provineial level (Regional level) and Kabupaten (district/regional level II) organizations. The
provinces are headed by a Governor and district/municipality headed by a Bupari/Mayor.

The relevant regional institutions involved in marine environmental affairs are:

. Bappeda, the regional development Planning Agency, which is responsible for coordinating
regional development plans, including those which relate to the marine environment, of the
various sector agencies.
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. BEMD (Regional Investment Coordinating Agency), which coordinates major investment
projects in each region.

. BLH (Environmental Bureau), which is responsible for the implementation and administration
of national environmental policy at the regional level,

. PSL (Environmental Study Centers), which are research and education units affiliated with a
university.

. Dinas (Regional Sectoral Offices), which are responsible for formulating technical policy and
providing advice on the technical improvement of sectors.

Both the national and regional level institutions formulate, implement and enforce environmental
policy. The distinction between the two levels is that at the central/national level, more concern is
directed to strategic issues while at the regional level greater emphasis is directed to technical issues.

Details of the relationship between the national and regional level governments and their functions
as they relate to marine and coastal environmental management are shown.

50 IMPLEMENTATION IN INTERNATIONAL CONTEXT

With respect to pollution in the marine environment, solutions to this common problem must be done
in a global and regional framework. To this end, the Indonesian Government has been involved at
regional and international levels in efforts to prevent, control and reduce marine pollution.

5.1 RATIFIED CONVENTIONS

The Indonesian Government has ratified and become a party of many international conventions.
Those which relate to marine pollution and environmental issues include:

. International Convention for the Safety of Life at Sea (SOLAS), 1960, ratified in 1966;

. International Agreement for the Facilitation of Search Ships in Distress and Rescue of
Survivors of Ship Accidents, ratified in 1976;

. International Convention on Civil Liability for Qil Pollution Damage, 1969, ratified in
1978;

. International Convention on the Establishment of an International Fund for Compensation
for Oil Pollution Damage, 1971, ratified in 1978;

. Convention on the International Regulation for Preventing Collisions at Sea (COLREG)
ratified in 1978;

. International Convention for the Safety of Life at Sea (SOLAS), 1974, ratified in 1989;
and

. International Convention on Load Lines (LL), 1966, ratified in 1976,

5.2 MEMBER OF IMO

[ndonesia is a member of the International Maritime Organization (IMO) and has worked with IMO
to develop measures to control marine pollution from vessel traffic, including oil tankers in transit
through Indonesian and regional waters. IMO has pressed for action from the governments of
Indonesia, Malaysia, Singapore and Thailand to improve safety in navigation in the Straits of Malacca
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and Singapore. This call for action followed a series of shipping accidents and spills, the most notable
being the Showa Maru incident in 1975,

Indonesia is implementing the IMO Convention on Oil Pollution Preparedness and Response by
initiating the development of contingency plans pursuant to its obligations under the agreement. The
implementation of (oil spill) contingency plans has been included as a part of the nation’s Second
Long-term Development Plan. Part of the planning will cover the improvement in the compliance of
marine regulations and collecting contributions to marine transit arrangements and related
infrastructure.

5.3 UN CONFERENCE ON ENVIRONMENT AND DEVELOPMENT

Indonesia is one of the signatories of the UN Conference on Environment and Development
(UNCED). This conference has resulted in significant policy and legal developments which apply
directly to the management of coastal resources in Indonesia.

Two prominent points in Agenda 21 which call for protection of the marine environment have
important implications for Indonesian policy. These two points are:

. Chapter 17 which calls for the protection of the marine environment. The major issues
addressed in this chapter are integrated management and sustainable development of coastal and
marine areas. The Indonesian Govermment has reeeived a grant from the ADB for Coastal
Environmental Management Planning. In this project. the concept of integrated coastal zone
management has been prominently featured.

. Public parnicipation. Chapter 27 mentions that non-governmental organizations can play a vital
role in the implementation of participatory democracy. Formal and informal organizations, as
well as grass roots movements, should be recognized as partners in the implementation of
Apenda 21, Tn the national context, coastal communities are generally considered to be among
the poorest in Indonesia. Clearly, there is an important role for NGOs to represent those groups
or communities which are presently unable to publicly voice their concerns with regards to
development in their environment,

54 REGIONAL COOPERATION

Indonesia is also involved in several regional and international cooperation arrangements to protect
the marine environment in the ASEAN region, These types of cooperative arrangements have led to
the formation of various bodies such as COST, ASOEN, CCOP, ASCOPE, WESPAC, and COBSEA,
Indonesia’s participation in these bodies clearly indicate this countrv's serious intention to work
together with other coastal states in the ASEAN and Pacific region to protect the marine environment.

With respect to the Straits of Malacca, regional cooperation between Indonesia, Singapore and
Malaysia has led 1o the intemational adoption of the Traffic Separation Scheme (1977) and other rules
for passage through the straits. This successful cooperation will hopefully decrease the potential for
major spills due to collisions and groundings invelving tankers.

85



5.5 BILATERAL COOPERATION

Indonesia has cooperated in numerous bilateral arrangements between Australia, America, Canada,
Japan and the Netherlands in the field of marine and coastal environmental management. These
programs have specifically contributed to the development of a national oil spill contingency plan,
institutional strengthening of organizations responsible for marine and coastal affairs, the development
of human resources, integrated coastal management and the compliance and enforcement of
environmental law.,
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MARINE POLLUTION LEGISLATION IN THE REPUBLIC OF KOREA
Moon-Sang Kwon, Ph.D.

1.0 INTRODUCTION

During the last two decades, the Iorean gross national product (GNP) grew more than 8 percent
annually. During this period, the share of GNP devoted to pollution control rose remarkably from
about 0.004 percent in 1972 to 0.23 percent in 1992. The economy-oriented authority of Korea has
made slow and incremental efforts in establishing environmental policy, responding to diverse
interests both within and outside of the nation.

It was not until the late 1970s that the Korean government recognized the health of a nation’s
economy depends, to an overwhelming extent, on its relationship 1o its environment. As an initial
step towards rudimentary environmental policy, the Korcan government took a series of actions
including the enactment of the Environment Preservation Act of 1977 and the Marine Pollution
Prevention Act of 1977 (wholly amended in March 8, 1991, Law No. 4365). To effectively
implement and coordinate national environmental policies, the Korean government established the
Environment Administration, as a subcabinet agency of the Ministry of Public Health and Social
Affairs in 1980. Though the status of the Environment Administration was not sufficient 1o
implement its function, the existence of a new governmental agency to enforce the environmental
statutes was in itsell meaningful.

From around 1990 just passing over US $5,000 per capita GNP, public consensus was built on that
the existing institutional arrangements were not effective to deal with environmental problems
emerging at various dimensions. In response, the government established ‘the Ministry of
Environment’ in 1990, being elevated to a cabinet-level status.

There are a number of laws concemning marine pollution control, *The Water Environment
Preservation Act (Aug. 1, 1990, Law No, 4260)" is the major regulatory statute for controlling the
land-based sources of pollution. It provides the legal instruments to control the cumulative i impact
of marine pollution by restricting the total input of pollutants in a certain body of coastal waler.
Relevant legislations concerning land-based marine pollution include the Sewage, Sludge and Animal
Wastewater Treatment Act (Mar. 8, 1991, Law No. 4364) and Waste Management Act (Mar. 8, 1991,
Law No. 4363).

The Marine Pollution Prevention Act regulates marine pollution arising from vessel-activities, ocean
dumping, and other offshore activities, including sea-bed activities.

The Environmental Impact Assessment Act (Dec. 31, 1993, Law No. 4493) requires the Ministry of
Environment to review the Environmental Impact Statement provided by coastal developers.

The Environmental Policy Act (Aug. 1, 1990, Law No. 4257) provides the legal background for the
Ministry of Environment to set national environmental policy and establish long-term environmental
management plan.

87



is permitted if they are discharged following the requirements of the ministerial decree. Third,
discharge of wastes is allowed when it has been permitted by the Land Reclamation of
Publicly-Owned Waters Act. Fourth, discharge of wastes whose onland disposal is difficult is
permitted if it was discharged following the requirements of the ministerial decree. The fourth
category of discharge refers to actual dumping of wastes and will be discussed later.

(3) Regulation of Ocean Dumping

Korea joined the Convention on the Prevention of Marine Pollution by Dumping of Wastes and Other
Matters of 1972 (The London Dumping Convention) in 1994. In 1972, even the phrase, ocean
dumping, was rarely heard in Korea. However, with the rapid industrialization, especially with the
tremendous growth of chemical and heavy industries since the mid-1970's, the need for safe disposal
of industrial wastes has begun to draw public attention. The government responded with regulations
defined in the Marine Pollution Prevention Act of 1977, However, the regulations under this Act are
different from the current international regulation as defined in the London Dumping Convention.

According to the Marine Pollution Prevention Act, dumping of industrial wastes into the sea can be
done only by following the guidelines promulgated by the ministerial decree (Art. 16(4)). The
government may designate the dump site for the discharger by ministerial decree (Art. 16(4)).

(4) Regulation of Marine Pollution from Offshore Facilities

Since the late 1960's, the continental shelf of the East China Sea has been a controversial issue among
the neighboring nations, Because of the unique geographical conditions and political situation, a
Korea-China-Japan agreement for delimitation has been impossible and seems improbable in the
foreseeable future. As for Korea and Japan, two treaties were signed in 1974 regarding exploratory
drilling, but, until now, they have has not been successful in the search for oil reserves.

The Submarine Mineral Resources Development Act of 1970, as amended in 1977, regulates the
mineral leasing rights to offshore oil and gas resources, Article 29 of the Act requires that the
operators adopt reasonable measures 1o prevent damage from the mining operations. Maore detailed
environmental regulations are provided in the Marine Pollution Prevention Act.

Under the Marine Pollution Prevention Act, the discharge of oil, oily mixture, noxious materials and
wastes from offshore facilities is prohibited unless discharged according to the regulations of the
ministerial decree (Art, 34). Under the decree, those materials may be discharged according to the
standards which are almost the same as those for discharge from ships. Due to minimal offshore
aclivities compared to other maritime activities in the coastal seas of Korea, these regulations do not
have a significant impact on efforts in environmental protection.

3.0 National Governance Structure for Marine Pollution Control
The governance structure of Korea centers around the President. The President is elected by popular
vote and executive powers belong to him. The President nominates the Prime Minister, Ministers, and

other executive officers. He presides over cabinet meetings which consist of the President, the prime
minister and other ministerial level executive officials. Though many agencies have authority over
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and responsibilitics for environmental protection, the prime and coordinating responsibility for
environmental management belongs to the Ministry of Environment.

One of the most difficult problems arising within the system of marine pollution control is the
fragmentation of administrative authorities into several separate agencies which cooperate, as of yet,
only in a limited fashion. The Ministry of Environment has authority to establish the Comprehensive
Marine Environmental Preservation Plan, to establish the water quality standards of the sea waters and
ta aperate the coastal water quality monitoring system, This means that the Ministry of Environment
has authority to oversee planning, coordination and monitoring. On the other hand, the Marine Police
Administration of the Ministry of Home Affairs holds enforcement power to undertake surveillance
of polluting activities and oil spill cleanup. The Maritime and Port Administration is in charge of
marine pollution prevention of vessel-originated sources. The Fisheries Administration is in charge
of the monitoring of water quality in the Fishery Resources Preservation Zone, Such fragmentation
of authority leads to inefficiencies in controlling marine pollution problems.

Though such fragmentation of authorities in marine pollution control is inevitable, the coordination
of such separate policy-making is absolutely necessary to remedy the inefficiencies rendered by
fragmentation. The coordinating function of the Ministry of Environment, though enhanced through
the reorganization of the former Environment Administration, should be more expanded.

Following are the summary of the responsibilities and authorities of relevant agencies in
environmental management with particular reference to marine pollution control:

fal The Ministry of Environment

Under the Governmental Organization Act, the Ministry of Environment has prime responsibility for
the administration of environmental protection. Another important authority of the Ministry is the
coordination of other ministries’ regulatory functions which may have an adverse environmental
impact. If problems that should be solved through inter-ministerial consultation arise, the
Environment Preservation Committee, chaired by the Prime Minister, has the final coordinative
power,

(b) The Ministry of Foreign Affairs

The Ministry of Foreign Affairs has the responsibility for international cooperation through treaties
and conventions. The environmental issues are now one of the major concerns in international
diplomacy. The Ministry recently established the Science and Environment Office to respond actively
to the new international environmental order, such as the UNCED of 1992,

(¢} The Ministry of Home Affairs

The Marine Police Administration of the Ministry of Home Affairs has general authority for the
enforcement of the Marine Pollution Prevention Act. The Administration operates an oil pollution
prevention program. The Ministry of Home Affairs also serves the Central Committee for Nature
Pratection, a nationwide citizens’ movement which performs an educational role for the protection
of nature.
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fd) The Ministry of Agriculture, Forestry, and Fishery

The Minisiry has responsibility for regulating the use of pesticides in agriculture, The Fisheries
Administration make efforts for marine pollution prevention especially to protect fisheries resources.
It has recently become more concerned with the impact of overfishing on marine ecosystem,

(e) The Ministry of Construction and Transportation

The Ministry is responsible for the management of the nation's publicly-owned waters, including
coastal and territorial seas. Most of coastal water reclamation and infilling operations, which have
altered the marine habitat substantially, have been executed under the supervision of the Ministry.

The Maritime and Port Administration is in charge of marine pollution prevention programs at port
and harbors.

4.0 PUBLIC AWARENESS AND PARTICIPATION

4.1 PUBLIC AWARENESS FOR NATURE CONSERVATION AND ENVIRONMENTAL
PROTECTION

Public awareness is essential for the improvement and maintenance of environmental quality. Without
public involvement in environmental issues and disputes, government programs could not be
successfully implemented. The basic policy on public awareness of the Korean government is to help
establish ethical base related to nature conservation and environmental protection. In order to realize
this goal, the government provides a variety of programmes and activities.

The effort to increase public awareness of the value of nature began in the mid-1970s as a
semi-governmental movement. In 1978, the government instituted the Charter for Nature
Conservation, and embarked on promoting the development of a nationwide nature conservation
movement. Programs conducted under the movement include ecological research, expeditions and
trips, symposia and seminars, publication of booklets, and waste-cleaning activities in national parks.
It is noteworthy that these movements, which were made before the creation of the Ministry of
Environment, have been conducted under the supervision of the Ministry of Home A ffairs and the
local governments. Although such efforts have not been developed into a systematic environmental
protection movement, its contribution was significant.

It was after the mid-1980s that non-government organizations became involved in the environmental
awareness movement. Public awareness programs conducted by various organizations include the
following: First, the government has been providing information on environmental protection through
direct campaigns, mass media, and by other means such as publication of booklets and the distribution
of pamphlets. The Ministry of Environment disseminates important facts and governmental policies
in cooperation with news media. The Ministry also provides information and materials on current
environmental affairs to the news media. News media coverage on environmental problems has
dramatically increased recently. This, in turn, can increase public awareness. In 1991, the Ministry
of Environment distributed booklets containing environmental protection guidelines to business
communities and civil leaders.
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Second, the news media is now devoting itself to environmental protection issues. Television and
radio networks owned by public corporations or by private broadcasters run public interest
advertisements. As they are run on prime time, their impact is highly significant. Newspapers also
contribute to environmental protection by in-depth reporting. Major newspapers produce special
reports on environmental issues at least once a week. Several newspapers even run a series of reports
on some specific topics such as the coastal ecosystem depradation and the crisis in solid waste
management.

Third, the business communities are now conducting their own environmental awareness programs,
Some of them are paying for the public environmental protection advertisements in the news media.
Besides, many businesses are conducting campaigns inside their own organizations to promote a clean
environment. Some of them sponsor symposia on environmental science and technology.

Finally, many private non-government organizations have been involved in the various awareness
programs. The consumers' movement, the women's movement, and the environmental activist groups
recently organized also contribute significantly to public awareness of environmental protection.,

4.2 PUBLIC PARTICIPATION

Public participation is an important factor in any conlemporary democracy. There are two important
aspects — public participation in the decision-making process and the public's access to information
in the hands of government.

There have been a number of institutional reforms in recent years to promote public participation in
Korea. For example, the environmental impact assessment process under the Environmental Impact
Assessment Act now requires public hearing in certain cases before final statements are prepared.

The Korean people now have more opportunities to participate in environmental decision-making, al
least at the level of local government. This is due to the fact that the autonomy of local governments
was reinstated in 1991, The autonomy of local povernment has been limited since 1961, Therefore,
the Korean people are now able to closely look at their local government's decisions which affect the
quality of their neighborhood environment. However, a short-term negative result is the rise of
selfish local governments, which prevent a holistic consideration of issues. Many non-governmental
organizations play important roles in the promotion of environmental awareness, education, and
public participation. Though some of them are financially supported by the government, most of them
are self-supporting private organizations.

These organizations' contributions are significant as their activities have awakened the general public's
interest in the importance of environmental protection. Now, as the academic and business
commiunities have also started to care more for the environment, their roles are expected to develop
to a more systematic level.
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5.0 IMPLEMENTATION OF INTERNATIONAL CONVENTIONS ON MARINE
POLLUTION CONTROL

Numerous multilateral environmental treaties have been introduced during the past 20 years. In the
past, Korea was slow to participate in such treaties because of its poor economic situation. Now, as
a member of the global society, Korea is participating in major international environmental treaties
and is also planning to implement more of such treaties as soon as its domestic enforcement
mechanisms are in place. Korea recently ratified the 1982 UN Convention on the Law of the Sea.,
acceded to MARPOL 73/78 and its Annexes [ and II in 1984 and incorporated most Annex 111 and
V obligations into the national legislation - the Marine Pollution Prevention Act which was amended
last December 1995. Korea also became a state party of the 1972 London Dumping Convention in
1994, In relation to the Convention on oil pollution damage compensation, Korea acceded to the
1969 Civil Liability Convention and the 1971 Fund Convention in 1979 and 1993, respectively, and

enacted the 1992 Oil Pollution Damage Compensation Security Act to implement the above two
conventions.

Furthermore, the Korean Government has been carrying out preparatory works to accede to the 1990
International Convention on Oil Pollution Preparedness, Response and Cooperation in 1998.

6.0 CONCLUSION

Korea has established, in the past three decades, a relatively well-structured legal foundation for
controlling marine pollution originated from land and marine activities.

There is, however, a lot of concern with the implementation of such legislations, Successful
implementation requires strong support from both governmental and public sectors, in terms of
management resources, technical capacity and eventually the change of human behaviour.

In this regard, I would like to suggest that this Workshop should be able to identify an effective
mechanism to facilitate the implementation of existing institutional arrangements and to enhance more
active participation of both government and public sectors.

REFERENCES

Hong, Seoung-Yong and Jihyun Lee, 1996, National Level Implementation of Chapter 17: The Korea Example, Special
lssues of Ocean and Coastal Management, in press,

Korea Trade Association, 1994, Environment Legislations, pp. 712, Korea Trade Association, Seoul, Korea,

Lee, Sang Dan, 1991, National Legislations for Marine Environmental Protection: The Korean Experience, presented
at The Intemational Conference on Maritime Issues in the 1990s: Antarctica, Law of the Sea, and Marine
Environment, Seoul, July 9-10, 1991,

Ministry of Environment, 1991, National Report of the Republic of Korea to UNCED 1992, pp. 103,

Ministry of Environment, 1996, Environment White Paper, pp. 562,

94



A BRIEF OVERVIEW OF THE LEGAL REGIME
CONCERNING MARINE POLLUTION IN MALAYSIA
Suryna Ali

1.0 INTRODUCTION

With a long coastline of 8,400 km, and major settlements and development activities concentrated
along the coastal plain, marine pollution is a significant problem affecting Malaysia's environment
today. This paper attempts to provide a brief outline of the legal regime conceming the problem of
marine pollution.

Sources of marine pollution are land-based and sea-based. However, land-based activities are the
major source of pollutants to the marine environment. It has been estimated that land-based activities
contribute about 70 percent of all pollution in the oceans. Other sources are from offshore activities
such as from the discharge of vessels, oil and gas exploration or offshore mining of minerals. The
damage caused by land-based pollution to the marine environment includes loss of habitats and
disruption of ecological cvcles.

Historically, the laws related to environmental issues were largely a legacy of the colonial government
and reflected an emphasis on the protection of economic resources only. Hence the laws were larpely
sectional in nature and were not effective in addressing environmental pollution which requires a more
extensive and integrated approach. This gave birth to the Environmental Quality Act 1974
(hereinaflter referred to as the EQA 1974). Today, environmental management of pollution in
Malaysia is premised on this Act. The preamble of the Act reads:

“an Act relating to the prevention, abatement, contral of pollution and enhancement of the
environment, and for purposes connected therewith.”

Generally, there are few provisions enumerated in the EQA 1974 which pertain to the marine
environment. They are sections 21, 25, 27 and 29. In addition to this, Section 51 of the EQA 1974
further allows the Ministry of Science, Technology and Environment, after consultation with the
Environmental Quality Council (EQC), to make regulations aimed at environmental protection. Sce

S1(d), (£, (k), (p) ().

Besides the EQA 1974, there are various provisions scattered in other laws which are enforced by
other ministries such as the Local Government Act 1976 and Sewerage Services Act 1993, (This list
is not exhaustive),

2.0 LAWS RELEVANT TO LAND-BASED POLLUTION

In general, the management of environmental issues in Malaysia, including issues relating to marine
pollution, involves the use of both regulatory and market-based approaches,
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The principal law goveming land-based pollution is the EQA 1974 and the regulations made
thereunder. Besides this, other statutory provisions are also applicable,

The following laws are relevant and applicable to specific areas and activities:
2.1 CONTROL OF AGRO-BASED WATER POLLUTION
{a) Environmental Quality (Licensing) Regulations 1977
(b} Environmental Quality (Prescribed Premises) (Crude Palm Oil) Regulations 1977
(c) Environmental Quality (Prescribed Premises) (Raw Natural Rubber) Regulations
2.2 CONTROL OF MUNICIPAL AND INDUSTRIAL WASTEPAPER POLLUTION
(d) Environmental Quality (Sewage and Industrial Effluent) Regulations 1979
2.3 INTEGRATION OF ENVIRONMENT AND DEVELOPMENT

(e) Environmental Quality (Prescribed Activities -- Environmental Impact Assessment)
Order 1987

2.4 CONTROL QF TOXIC AND HAZARDOUS WASTE
(f) Environmental Quality (Scheduled Wastes) Regulations 1989

(g) Environmental Quality (Prescribed Premises) Scheduled Wastes Treatment and Disposal
Facilities Order 1989 (P, U. (A) 140)

(h)} Environmental Quality (Prescribed Premises -- Scheduled Wastes Treatment and
Disposal Facilities) Regulations 1989 (P.U. (A) 141}

[£%]
)]

AIR POLLUTION CONTROL MANAGEMENT

(i) Motor Vehicle (Control of Smoke and Gas Emissions) Rules 1977 {made under the
Road Traffic Ordinance 1958)

(1) Environmental Quality (Clean Air) Regulations 1978

(k) Environmental Quality (Control of Lead Concentration in Motor Gasoline) Repulations
1985

(1) Environmental Quality (Motor Vehicle Noise) Regulation 1987
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2.6 TRANSBOUNDARY MOVEMENT OF HAZARDOUS WASTE
(m) Environmental Quality (Scheduled Wastes) Regulations 1989

(n) Under the Customs Act 1967 -- The Customs (Prohibition of Exports) Amendment)

(No. 2) Order 1993 and the Customs (Prohibition of Exports) (Amendment) (No. 3)
Order 1993

3.0 LAWS RELEVANT TO SEA-BASED POLLUTION
The issue of sea-based pollution falls under the ambit of the following laws:
.1 VESSEL SOURCE POLLUTION
(a) Merchant Shipping Ordinance 1932-Part VA
(b) Merchant Shipping (Oil Pollution) Act 1994 came into force on the 6th of April 1993
(PU. (B) 144/95) secking to make the shipowner liable for pollution caused by his vessel
and requiring mandatory insurance for ships carrying more than 2,000 tonnes of oil, and
fixing the limit for liability.
(¢) Environmental Quality Act 1974
(d) Exclusive Economic Zone Act 1984
3.2 OFFSHORE ACTIVITIES
(2) Continental Shelf Act 1966 (Revised 1972)
(f)  Petroleum Mining Act 1966
(g) Petroleum Development Act 1974
(h) Petroleum (Safety Measures) Act 1984
(i) Exclusive Economic Zone Act 1984
These laws, together, cover the whale maritime area of Malaysia.
4.0 LTIABILITY REGIME FOR MARINE POLLUTION DAMAGES
The liability regime for marine pollution is spelt out in the separate laws. Initially, the regime was

characterized by the imposition of fine, imprisonment, or both. This has since been broadened to
include compensation and is reflected in the Merchant Shipping (Oil Pollution) Act 1994,
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5.0 THE EIA REQUIREMENT

The objective of the EIA procedure in Malaysia is 1o act as a tool for environmental planning of new
projects or to the expansion of existing development projects. While pollution control can be seen
as part of a comprehensive approach to environmental management, management must also include
pollution control and resource planning.

The preparation of an Environmental Impact Assessment (EIA) report is a legal requirement under
Section 34A of the EQA 1974, It is a prerequisite in project planning for prescribed activitics.

The Minister, afier consulting the EQC, set up under Section 4 of the EQA 1974, may by order
prescribe any activity which may have a significant environmental impact as a “prescribed activity™.
This is reflected in the Environmental Quality (Prescribed Activities) (Environmental Impact
Assessment) Order 1987. At present, there are 19 general types of activities which are covered by this
order. They are:

1. agricultural activities,

2. the construction of airports,

3. drainage and irrigation for the construction of dams and man-made lakes,
4. land reclamation, e.g., construction of fishing harbours,

6. forestry activities, e.g., conversation of hill forest land,

7. housing,

8. industry,

9, infrastructure,

10. ports, e.g., construction of ports and parts expansion,

11. mining, e.g., mining of materials or processing,

12. petroleum, e.g., oil and gas fields, construction of gas facilities,
13. power generation and transmission,

14, quarries,

15. railways,

16, transportation,

17. resort and recreational development,

18. waste treatment and disposal, e.g., toxic and hazardous waste, and
19, water supply.

These specific activities are further defined in terms of their size, quantity and acreage.

The EIA report should be submitted to the Director General of Environmental Quality whase powers,
duties and functions are spelt out in Section 3 of the EQA 1974, For the preparation of the EIA report
the proposer must comply with the guidelines prescribed by the Director General.

The contents of the EIA report should reflect an assessment of the impact such activity will have or
is likely to have on the environment. Thereafier, appropriate measures should be incorporated for the

prevention, reduction or control of the adverse impact on the environment.

The Director General will then approve the EIA report with or without conditions and shall inform
the proposer and the relevant approving authorities of his decision.
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I the ETA report is not approved, the Director General shall give his reasons and inform the proposer
and the other relevant approving authorities. 1owever the proposer is not prevented from revising
and resubmitting the revised EIA report to the Director General. The prescribed activities shall not
be carried out unless an EIA report has been submitted and approved by the Director General.

After the EIA report has been approved by the Director General the proposer shall provide sufficient
proof of compliance with such measures in carrying out the prescribed activity.

Non-compliance with Section 34A is an offence and is punishable with fine (maximum-RM
1,000.00) er imprisonment (maximum-twa years) or both. A further fine of RM 1,000.00 per day is
imposed for any continued offence.

0.0 MARKET-BASED APPROACH

The market based approach towards alleviating environmental pollution has been introduced since the
early 1970s. It has been implemented directly and indirectly for major polluting industries such as

the agro-based industries (rubber and oil palm), mobile sources, and toxic and hazardous wastes
generators,

This approach has been quite successful and a briel description is given below:
6.1 RUBBER AND OIL PALM INDUSTRIES

In the mid-1970s, many rivers in Malaysia were severely anaerobically (oxygen-depleted) polluted
due to disposal of untreated effluent to the watercourse. This had a significant impact on the coastal
resources, thus affecting the socio-economic conditions of the local people. The government acted
by undertaking the following measures:

(1) License Fee - Due to the lack of a proven technology to treat effluent from agro-based
industries, different license conditions to minimize pollution were attached according to the
factors spelt out in Section 17 (2) of the EQA 1974, The factors are the class of premises, the
location of the premises, the quantity of waste discharged, the pollutant or class of pollutants
discharged, and the existing level of pollution.

(2) Phasing of Standards -- The phasing of standards for Biological Oxygen Demand (BOD)
over a period of four years gave the industry time to construct treatment facilities and to pain
experience operating them in order to conform to the increasing standards set by the government,

(3) Effluent -related FFee -- The “polluter pays principle” was used to assess the amount of fee
necessary to operate the premises. The amount of effluent related fee payable to the Government
was linked to the BOD load in the effluent discharged either unto the land, watercourse, or both.
The fee for discharge into the watercourse is RM1/tonne of BOD load discharged and
EMO.05/tonne disposal onto the land.
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(4) Research and development - The Government provides a provision in the regulations
authorizing it to grant a partial or full waiver of effluent-related license fees to industries
condpcting research on effluent treatment.

6.2 MOBILE 50URCES

Atmospheric lead -- Monitoring results for atmospheric lead showed that areas of heavy vehicular

traffic recorded the highest lead concentration. followed by residential, industrial and commercial
arcd.

The following measures have been taken by the Government to remedy the situation:

L. Reduction of Lead in Gasoline - The level of 0.4g/1 for leaded gasoline has been
reduced to the current maximum lead content of 0.15g/1 as of 1st January 1990,

ii. [Introduction of Unleaded Gas (ULG) -- To further minimize the atmospheric lead
concentration, the oil industry has introduced lead-{ree gasoline. The Government assisted
the promotion of ULG by offering it at a reduced price at all service stations commencing
from 1st January 1994,

6.3 BLACK SMOKE EMISSION

A survey for black smoke emissions from diesel powered vehicles conducted in 1994 showed that
7,392 out of 36,312 vehicles tested violated the permissible limit.

The Malaysian government applied a tax incentive to reduce black smoke emissions hy giving a 50
percent tax reduction for lower emission new generation diesel vehicles.

6.4 TOXIC AND HAZARDOUS WASTES

To encourage an effective industrial waste management practice, the following incentives are currently
available:

(4) Tioneer status for 5 vears to companies which are principally engaged in an integrated
operation for the storage, treatment and disposal of toxic and hazardous waste;

(b) Special capital allowance incentive to companies which set up their own facilities to treat
their own wastes. This allowance is at an initial rate of 40 percent and an annual rate of 29
percent for 5 years on all capital expenditures incurred in waste treatment and disposal; and

{c) as a further incentive for both the above. the Government also extended the current impart
duty and sales tax exemption scheme for machinery, equipment., raw materials and

components.

However, before the above incentives are granted, the facilities for storage, treatment and disposal of
toxic and hazardous wastes must be approved by the Department of Environment
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Besides the above mentioned, all investars are encouraged to give attention (o cerlain aspects of
pollution control at the early planning stage of their project. The areas are:

i.  look into pollution control measures as early as possible, i.e., at the pre-feasibility
study stage;

1. lind possible modifications in the process line that can minimize waste generatian;
iii. view pollution prevention as part of the production; and
iv. consider recyeling options as far as possible.

7.0 REGULATORY FRAMEWORK

The regulatory framework is premised on the Federal Constitution which has outlined the respective
jurisdiction of federal and state authorities. The distribution of mandates to certain authorities is
determined canstitutionally,

The national legislation and international commitments pertaining to marine pollution is given in
Appendix [ The relevant agencies involved in combating marine pollution is given in Appendix [1.

There are other interested parties, such as an the non-governmental organizations (NGOs) and the
general public who can positively contribute towards solving the problem of marine pollution. The
role and contributions of NGOs and the general public are recognized by the Malaysian government
and their views are often sought for at various levels. Public participation in project planning is
legally provided for under Section 34A(2) of the EQA 1974, There are several components on public
participation wilh respect to the prescribed activities in the guidelines issued by the Director General.
The aims of public participation in project planning are;

{(a) toidentily the material or psychological impact of proposal;

(1) to measure and promote the social acceptance of a project;

(c) to monilor the community needs and ensure that the project would continue to satisfy those
needs; and

(d) to monitor changing environmental values in the community.

8.0 CONCLUSION

Malaysia's attempt at combatting the scourge of marine pollution has to be seen from historical
perspective. Over a period of 39 years, Malaysia's legal regime has evolved from one that is
fragmented due largely to her colonial inheritance to a regime that is more integrated and reflecting
a holistic approach towards addressing environmental issues. This is a healthy trend and reflects a
legal climate that is dynamic and sensitive towards the changes that affect Malaysian society,

The views expressed heve are the author’s own wWews and do not reflace the afficial position of the Malavsian government.
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Source: Juita Ramli, Maritime Institiite of Malaysia (MIMA)

MARINE POLLUTION LAWS IN MALAYSIA

Appendix T

NATIONAL LEGISLATION

ADOPTED INTERMATIONAL CONVENTION

ACCESSION

i, Waters Act 1920

Intersational Convention for the Prevention of
Pollintion from Shins 1973, as madified by the
Protoenl of 1978 relating theretin (MARDPOL 73/78)

£

hMerchant Shipping Ordinance 1952; 1960

Envirommental Quality Act 1974 - Act 127

bed

=

Repulations 1579

Environmental Quality (Sewage and Industrial Effluent)

Lh

Palm Qil) Repulations 1978

Environmenal Quality (Prescribed Premises) (Crude

6. Envirommental Quality (Prescribed Premises) (Raw

MNatural Rubber)y Repgulations 1972

|

Exclusive Economic Zone Act 15984 - Act 311

United Nations Convention an the Law of the Sen
(LOSC 82)

(8. Environmental Quality (Prescribed Premises) (ELA)

Urder 587

9. Envircomenta] Quality (Prescribed Premises
Y

{Scheduled Wastes Treatment and Disposal Facilities)




NMATIONAL LEGISLATION

ADOPTED INTERNATIONAL CONVENTION

ACCESSION

10, Environmental Quality (Scheduled Wastes) Repulattons | Convention on the Control of Transboundary Date of sipnature: § October 1993

1980 Movements of Hazardous Wastes and Their Disposal | Date of entry into force: 12 August 1993
(Base]l Convention 1939)

11, Customs (Prohibition of Export) (Amendment) No. 2 as above as above
Crder 1993

12, Customs (PProhibition of Export) (Amendment) No. 3 as above as above
Order 1953

13, Housing Developers (Control and Licensing) &ct 1966;
Amendment 1958

14, Housing Developers (Control and Licensing)
Repulations 1589

13, Uniform Building By-Laws 1988

16. MS (Oil Pollution) Act 1994 - Act 515 ¢ Internstional Convention on Liability for Qi o Date of deposit: 6 Jonuary 1995

Pallution Damage 1969 (CLC 69)
o International Convention on the Establishment of
an Internationz| Fund for Compensation for Oil
Pollution Damage 1971 (FUNDY 71
o Memorandum of Understanding on Port State
Control in Implementing Agreements on Marttime
Safety and Protection of the Marine Environment
1982

Dute of entry into force: & April 1995

o Date of deposit: 6 January 1995

Date of entry into force: & April 1995




MNATIONAL LEGISLATION

ADOPTED INTERNATIONAL CONVENTION

ACCESSION

Merchant Shipping Ordinance 1952

5 MARPOL 73/78

Memorandum of Understanding on Port State
Control in the Asia-Pacific Region 1993 (Takyo
Maoll 1993)

requires accession to the following conventions for
implementation;

11 International Convention for the Salety of Life
at Sea 1974, as modified by its Protocol of 1978
{SOLAS 1974)

21 International Convention on Load Lines 1966
(LOADLINES 1960)

3] International Convention on Standard of
Training, Certification and Watchkeeping for
Seafarers 1978 (STCW 1978)

4)  International Convention on the International
Regulations for Preventing Collisions at Sea
(COLRED 18972)

Date of signature: 1 December 15993
Date of deposit: 1 April 1994
Date of entry into force: 1 April 1994

Date of signature:
[Yate of deposit: 19 October 1983
[Date of entry into foree: 19 January 1984

Date of signature:
Diate of deposit: 12 January 1971
Date of entry into force: 12 April 1971

Diate of signature:
Date of deposit: 24 April 1934
Date of entry into force: 30 July 1984

Date of signature;
Date of deposit; 23 December | 980
Date of entry into foree: 23 Dec, 1980




Appendix 2

MARITIME AGENCIES IN MALAYSIA FOR COMBATTING MARINE POLLUTION --
DELEGATION OF POWERS PROVIDED UNDER:

THE ENVIRONMENTAL QUALITY ACT 1974
THE EXCLUSIVE ECoONOMIC ZONE ACT 1984

THE MERCHANT SHIPPING ORDINANCE 1952

DEPARTMENT OF ENVIRONMENT

MARINE DEPARTMENT

ROYAL MALAYSIAN CUSTOMS AND EXCISE DEPARTMENT
DEPARTMENT OF FISHERIES

ROYAL MALAYSIAN POLICE - MARINE BRANCH

ROYAL MALAYSIAN NAVY

Source: Juita Ramli, Maritime Institute of Malaysia (MIMA)
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MARINE POLLUTION LEGISLATION AND IMPLEMENTATION:

REPUBLIC OF SINGAPORE
Alan KJ Tan

1.0 Faets and Figures: Republic of Singapore

2.0

Land Area: 620 square kilometres, an island city-stale republic
Population: Approx. 3 million; 100% urban

Ratification and Implementation of Relevant International Marine Pollution
Conventions

2]

International Convention for the Prevention of Pollution from Ships 1973 (MARPOL
73/78) - Annexes [, 1 and ITT,

Date of accession/ratification: | November 1990

Date Convention entercd inta loree in Singapore: 1 February 1991 (2 June 1994 for
Annex 111

Implementing legislation: Prevention of Pollution of the Sea Act

International Cenvention an Civil Liability for Oil Pollution Damage 1969

Date of accession/ratification: 16 September 1951

Rate Convention entered into force in Singapare: 15 December 1981

Implementing legislation: Merchant Shipping (Oil Pollution) Act

United Nations Convention on the Law of the Sea 1982

Date of accession/ratification: 17 November 199
lmplementing legislation: Pending

International Convention for Safety of Lile at Sea (SOLAS) 1974 - Chapter VII:
Carriage of Dangerous Goods

Date ol accession/ratification: 13 March 1981
Implementing legislation: Merchant Shipping (Safety Convention) Regulations

Basel Convention on the Control of Transhoundary Movements of Hazardous Wastes
and their Disposal

Date of accession/ratification: 2 January 1996
Implementing legislation: Pending
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Annex 7-I

3.0 Statutes of the Republic of Singapore: National Legislation Relevant to Marine
Pollution, with Subsidiary Legislation (Regulations) Promulgated Thercunder

3.1 Prevention of Pollution of the Sea Act, Chapter 243:

Prevention of Pollution of the Sea (Oil) Regulations
[giving effect to Annex I of MARPOL, except Regulation 12]

Prevention of Pollution of the Sea (Noxious Liquid Substance in Bulk) Regulations
[giving effect to Annex Il of MARPOL, except Regulation 7]

Prevention of Pollution of the Sea (Reporting of Pollution Incidents) Regulations
[giving effect to Protocol 1 of MARPOL]

Prevention of Pollution of the Sea (Reception Facilities) Regulations
[giving effect to Regulations 12 and 7 of Annexes | and 11 respectively]

Prevention of Pollution of the Sea (Detergent and Equipment) Regulations
Prevention of Pollution of the Sea (Composition of Offences) Regulations

32 Merchant Shipping (Oil Pollution) Act, Chapter 180:

Merchant Shipping (Oil Pollution) (Compulsory Insurance Certificate) Regulations
Merchant Shipping (Safety Convention) Regulations

3.3 Port of Singapore Authority Act, Chapter 236:

Port of Singapore Authority (Dangerous Goods, Petroleum and Explosives) Regulations
Singapore Port Regulations

3.4 Water Pollution Control and Drainage Act, Chapter 348:
Sanitary Plumbing and Drainage Systems Regulations
Surface Water Drainage Regulations
Trade EfMuent Regulations
Sewage Treatment Plants Regulations

3.5 Petroleum Act, Chapter 229;

Petroleum (Transport and Storage) Rules
Petraleum (Storage Licence Fees) Rules
Petroleum (Transport by Land - Fees) Rules

107



3.6 LEovironmental Public Heoalth Act, Chapter 95:

Environmental Public Health (Toxic Industrial Waste) Regulations
Enviranmental Public Health (General Waste Collection) Reguiations

4.0 Commentary
4.1 ELABORATION: NATIONAL LEGISLATION OMN MARINE POLLUTION
(1} Land-Bazed Marine Paollution

There is al present no specific national legislation directly poverning the issue of marine pollution
[rom land-based sowrces, The only Act which contains specilic provisions establishing a clear nexus
between pollution from land and the marine environment is the Prevention of Pollution of the Sea Act
(PPSAL Although the PPSA was primarily enacted 1o pive elTeet to MARPOL 73/78, Part 1L ol the
PPSA, entitled Preveation af Pallution firom Land and dpparatus, contains provisions which rezolate
marine pollution activities lying outside the ambit of MARPOL 73/73.

Specilically, Seetion 5 of Part 11, provides that any person putting, throwing, casting ar depositing into
Hingapore walers any oil, oily mixture, reluse, garbage, plastics, waste matter, carcase, noxious lguid
substanees, marine pollutant in packaped form or trade elTluent, shall be guilty of o criminal oflence
and shall be liable on convietion o a fine not exceeding SH10.000 (LISE7, 1000 ar (o imprisonmen)
[ a term not execeding 2 vewrs, or to both, *Singapore walers™ is defined to inchude infand waters,
Henee, deliberate polluting inla rivers inland, as well as into Singapore tereitorial waters, swill alteag)
the penalties of Section 3.

[ilsewhere, legislation like the Water Pollution Control and Drainage Act seek to regulate pollution
of inland water sources, with emphasis on the proper treatment and disposal of sewage and trade
effluents. {All wastewater in Singapore is collected and treated betore discharge.) The Petroleum
Act, as its name suggests, regulates the transport and storage of petroleum and seeks to prevent
pollution from petroleum-refining activities,  The Eovironmental Public Health Act contiaing
provisions which regulate the dumping of industrial wastes and dangerous substances on lund, Thus,
Lo the extent that the wastes governed by the above Aets [ind thelr way into the marine environment,
the legisltion may be relevant i the source can be traced back 1o the initial improper disposal on land,

(2) Vessel-sowrce marine polfution

Wilth respect 1o vessel-source marine pollution, the comprehensive Regulations enacied under the
Prevention ol Pollution of the Sea Act (PPSA) implement MARPOL 7378, Even though Singepore
hits acceded neither to Annexes [V and V ol MARPOL (repulating the disposal of sewage and pmobape
respectively) nor to the 1972 London Dumping Convention (LC), Section 6 ol the PPSA has
elffectively implemented the spirit of Annexes IV and V and the LC, by prohibiling the disposal or
discharge from ships into Singapore waters of any refuse, garbage, wasle maller, plastics, trade
cffluent ar marine pollutant in packaged form. Tt is to be noted that Section 6 prohibits dumping from
any vessel into Singapore waters anly.
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Section 7, which is the provision regulating the discharge of oil and oily mixtures (Annex I of
MARPOL), imposes a fine of up to S$500,000 (US$350,000) each on the master, the owner and the
agent of any Singapore vessel discharging oil or oily mixtures into any part of the sea worldwide. or
of any non-Singapore vessel discharging the same into Singapore waters. The master, owner and
agent can also be liable to imprisonment for up to 2 years each.

Section 10 of the PPSA gives effect to Annex IT of MARPOL, with regard to the discharge of noxious
liquid substances (NLS). Upon conviction, the master, the owner, and the agent of a Singapore vessel
discharging NLS into any part of the sea, or of a non-Singapore vessel discharging the same into
Singapore waters, shall each be liable to a fine up to 810,000 (USS$7,100) or to imprisonment up to
2 years or ta both,

The PPSA, both in the principal Act and in the regulations promulgated under it, goes on to prescribe
preventive measures against pollution of the sea, including the provision of reception facilities. the
reporting of discharges of oil and substances from ships, and the keeping of oil record books. In
Singapore, reception facility services are provided by a company -- Singaport Cleanseas Pte Ltd,
which is a member of the Port of Singapore Authority group of companies. Other provisions of the
PPSA provide for the Port Master to deny entry to ships which fail to comply with the PPSA or its
regulations. Ships in port which fail to comply can be detained pending legal action.

The PPSA expressly excludes pollution from seabed activities from its ambit. There is no legislation
governing pollution from seabed activities, With respect to ocean dumping, the relevant provision is
Section 6 of the PPSA, which as mentioned above, only prohibits dumping into Singapore waters.

With respect to the operations of the Port of Singapore, the volume of vessel traffic continues to rise,
making Singapore one of the busiest ports in the world. In 1994, the volume of shipping passing
through the port was 679 million GRT, and total cargo handled was 290 million tonnes. The number
of containers handled surpassed the 10 million TEU mark. Singapore’s merchant fleet ranked 12th
in the world, with 2667 vessels constituting 13.2 million GRT. At the end of 1994, eleven national
administrations, including Singapore, had accepted the Asia Pacific Memorandum of Understanding
(MOLU) on Port State Control, which came into operation in April 1994.

4.2 SUMMARY OF LEGAL REGIME OF LIABILITIES

Section 6, PPSA (discharge of refuse, garbage, wastes, trade effluents, plastics, and marine
pollutants): Fine up to 8$10,000 (US$7,100) or imprisonment up to 2 years, or both.

Section 7, PPSA (discharge of oil or oily mixtures): Fine from 5$500 (LUSE360) to S§500,000
(LUUS$350.000) or imprisonment for up to 2 years, or both.

Section 10, PPSA (discharge of noxious liquid substances): Fine up to S$10,000 (US$7,100) or
imprisonment for up to 2 years or both.

Merchant Shipping (Qil Pollution) Act, implementing the International Convention on Civil

Liability for Oil Pollution Damage 1969: Shipowner liable for any damage resulting from discharge
or escape of oil into Singapore waters or that of any other Convention country, and for the cost of any
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remedial measure taken. Liability limited to 133 special drawing rights for each tonne of the ship's
tonnage, or at any rile, not more than 14 million special drawing rights.

4.3 PROSECUTIONS TO DATE UNDER THE PPSA

In 1594, there was one contravention of the Prevention of Pollution of the Sea (Oil) Regulations. The
master was fined 85100 for failing to keep proper entries in the Oil Record Book. There were three
cases of alleged oil pollution by Singapore ships -- in one case, the owners, master and chicf enpineer
were given warnings. No action was taken in the other two cases. There was also one investigation
into a case of alleged pollution by garbage -- the Master was advised to be more careful in the
handling of garbage and to obtain receipts for garbage disposed ashore.

In 1993, there were two cases of alleged oil pollution by Singapore ships. In one case, the master and
owner were each fined S$200 for contravening the Prevention of Pollution of the Sea Act, In the
sccond case, the second engineer of the vessel was given a warning,

In 1992, four cases of alleged oil pollution by Singapore ships were reported. In one case, the master
and owners were each fined 5200 for contravening the Prevention of Pollution of the Sea Act. Tn
two other cases, the masters and owners were cautioned 1o exercise greater care. In the fourth case,
no evidence was [ound that the vessel had polluted the sea.

In a celebrated case decided in Mareh 1007 ¢ ping v. Public Prosecutor, the High Court
of Singapore imposed a §$10,000 (US: . the PPSA en the agents of a ship which had
caused an oil slick in Singapore wate ser 1991, This was the first prosecution to be

brought under the new Prevention of Pollu.. . v, the Sea Act which gave effect to MARPOL 73/72.
On August 25 and 31, 1995, two separate oil pollution incidents occurred, both invelving the
Singapare Reflining Company (SRC). The first of the refinery spills occurred when a valve was left
unopened, resulting in 300 tonnes of oil escaping into the sea through a storm-water drain while heavy
fuel was being pumped from the SRC's offshore refinery ta a Caltex terminal. The second occurred
on Angust 31 when 10 tonnes of oil leaked from a crack in the bottom plate of a storage tank. The
SRC was prosecuted in court by the Port of Singapore Authority under the PPSA, and was fined
SEE0,000 (USD 107,000) for the spill.  This is the largest fine so far to be imposed under the
provisions of the PPSA,

4.4 PROSECUTIONS UNDER THE OTHER RELEVANT ACTS

Please refer to Appendix T In 1994, there were 269 cases of contravention of the Trade Eflluent
Regulations, allracting a fine of $$334,400 (US$240,000). There was one contravention of the Toxic
Industrial Waste Regulations, attracting a fine of $§1,000 (US5714),

4.5 ENVIRONMENTAL IMPACT ASSESSMENT (EIA) REQUIREMENTS

There is at present no legislation in Singapore making EIAs compulsary for major projects, However,
as and when the Ministry of Environment deems a particular project to have sufficient potential for
pollution that may affect public health, an EIA may be required. As far as projects affecting the
marine environment are concerned, an EIA had been required of the building of the Ayer Merbau
Island petro-chemical complex, EIAs have also been required for a gasworks plant in Queenstown,
and of refuse incineration plants. With respect to foreign investment in Singapore, projects using or
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storing large quantities of hazardous substances are required to engage third-party consullants to
conduct EIAs to support the establishment of a plant in Singapore. The Ministry of the Environment
has recommended a general format for EIA reports.

4.6 USE OF MARKET-BASED INSTRUMENTS

The unregulated discharge of effluents into the sewerage system may have serious repercussions for
the marine environment, as sewage may seep into river systems and be carried into the sea. The Water
Pollution Control and Drainage Act, Trade Effluent Regulations 1976 ( Repulation 4) allows
discharges of effluent directly into the sewerage system: permits are granted on application giving
details of the source, type and toxicity of effluent, particulars of the trade or process generating the
waste, and forms of pre-treatment. As of 1993, some 310 indusitries, especially in the food processing
sector, have opted to discharge their untreated trade effluent directly into sewers on payment of a
tariff. Since its introduction in 1977, the tariffs have been raised on numerous occasions to reflect
higher costs. In 1994, trade effluent charges alone amounted 1o 554,215,000 (US$3 million).

4.7 INSTITUTIONAL ARRANGEMENTS: DISTRIBUTION OF MANDATES AND
OBLIGATIONS

Singapore has a monocameral Parliament, Consequently, all problems arising from pollution are
controlled at the national level. The government instrumentalitics involved in marine environment
policy are: the Ministry of the Environment, the Marine Department, the National Maritime Board,
and the Port of Singapore Autharity. As of 2 February 1996, a new public corporation called the
Maritime and Port Authority of Singapore (MIPA) has come into being. The new Authority assumes
the functions of the Marine Department and the National Maritime Board. and certain functions of
the Port of Singapore Authority. Under the Prevention of Pollution of the Sea Act (PPSA), the
appointed authority overseeing the implementation of the PPSA's provisions is now the MPA and any
person appointed by the Minister. (Previously, the appointed authority was the Director of Marine,
the Port of Singapore Authority, and any person appointed by the Minister.) Prosecutions under the
PPSA would remain the province of the Public Prosecutor (the Attorney-General's Chambers).

4.8 ROLE OF NON-GOVERNMENT ORGANIZATIONS (NGOs)

Whilst there is no NGO in Singapore whose specific mission is the protection of the marine
environment, there are a number of NGOs which purport 1o represent the interests of the environment
in general. Particularly relevant to the marine environment may be the Singapore Manufacturers’
Association (SMA) Environment Committee. the Singapore Association for Environmental
Companies (SAFECO), and the Singapore Chemical Industry Council (SCIC). The later is
represented by more than 80 percent of the multinational companies (MNCs) and local companies
engaged in the chemical industry.
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50 CONCLUSION

The small size of Singapore and the unicameralily of its legislature makes for relatively effective
prescription and enforcement of marine pollution laws. The attitude of the Singapore government
appears to be that no international convention should be ratified merely for the sake of ratification.
Onee it accedes to or ratifies an international convention, Singapore has always taken the obligations
arising therefrom seriously - this is done by the enactment of the comesponding implementing
legislation and the effective enforcement of these laws through the administrative and court systems,
The sheer volume of vessel traffic passing through the port of Singapore will pose a continuous

challenge for the port to maintain its vigilant enforcement of prescribed pollution control rules and
standards,

The views expressed fn this paper are the personal opiniony of the author
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MARINE POLLUTION LEGISLATION IN THE PHILIPPINES
Wilfredo Saraos, Brenda Pimentel,
and Ma, Teresa Dizon

1.0 BACKGROUND ON MARINE AND COASTAL ENVIRONMENT AND
RESOURCES

The Philippines’ marine environment and resources are in a sad state. Pollution of the country’s
marine resources has greatly contributed to the rapid depletion of mangroves, decimation of coral reefs
and rapid decline in fisheries yield. Urbanization and industrialization are also major contributors to
the rapid changes in the marine coastal areas of the Philippines.

Sixty of the country’s seventy-five provinces, over 900 of its municipalities, and almost all of its
major cities are coastal.

The mangrove ecosystem, which serves as nursery ground for various fish, prawns, crabs, bivalves
and other invertebrates and serves as land builder and buffer zone against typhoons and wave action,
are also the source of wood used for firewood, charcoal, tanning and dye barks, and construction
materials, Only 27.28 percent of the estimated 500,000 hectares of mangrove documented in 1918
remain. The fast reduction of mangrove resources is caused mainly by harvesting for the
aforementioned activities and forest clearing for conversion to fishponds and expansion of coastal
communities. Government policies are apathetic to mangrove loss.

Coral reefs are considered a material component of the country’s coastal zone. Their degeneration
are caused by siltation, natural calamities, destructive fishing practices, collection of corals for
ornamental handicrafis and construction purposes, and industrial and agricultural pollution,

Organic water, trace metals, organo-chlorides, and pathogens are common contaminants in Philippine
coastal walers. Mine tailings pollution greatly affects coral reefs, particularly copper mine tailings in
Toledo City. cast coast of Cebu; Southern Negros; and Calancan Bay in Marinduque. Red tide, which
might be considered an indicator of the state of the marine environment, is o common occurrence in
Philippine coastal arcas,

Due to the archipelagic nature of the Philippines as well as it being a transit point, many shipping
activities take place in its waters and this causes oil pollution and contamination.

2.0 MARINE POLLUTION: LEGISLATION AND ADMINISTRATIVE ISSUANCES

In 1964, Republic Act No. (RA) 3931 was passed, creating the National Water and Air Pallution
Control Commission, prohibiting the discharge of “any organic matter or inorganic matter or any
substance in gaseous or liquid form that shall cause pollution” in any of the waters of the country.

This law was amended by Presidential Decree Number (PD) 984 (1976), which is the main pollution
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control law to this day. This law mandates the pollution control agency {now the Pollution
Adjudication Board of the Environmental Management Bureau under the Departiment of Environment
and Matural Resources) to regulate pollution.

With regard to the marine environment, PD 600 (1974), established as a policy of the state the
prevention and control of the pollution of seas by the dumping of wastes and other matter which
create hazards to human health, harm living resources and marine life, damage amenilics, or interfere
with the legitimate uses of the sea within its writorial jurisdiction. This was subsequently revised by
PD 979, known as the Marine Pollution Decree ol 1976,

PID 979 declares unlawful the discharge of oil, noxious gases and liquid substances and other harm [ul
substances into or upon the territorial and inland navigable waters of the Philippines. Likewise, it
prohibits the deposit of any refuse matter of any kind into any navigable water or on the bank of any
tributary of any navigable water,

Violations are punishable with a fine of not less than P200.00 ner more than P10,000.00 or
imprisonment of not less than 30 days nor more than one (1) year, or both such f(ine and
imprisonment. This is without prejudice to the civil liability of the oftender,

The Environmental Management Burean (EMB) has the pritmary respensibility of promulgating
national rules and pelicies poverning mavine pollution, including the discharge of effluents fram any
outlall structure, industrial and manufacturing establishments or mill of any kind.

P12 601, the Revised Coast Guard Law of 1974, autharizes the Philippine Coast Guard (PCG) to
enforee “all applicable laws upon the high seas and territorial waters of the Philippines.” and to
“enforce laws, promulgate and administer regulations for marine environmental protection of the
territorial waters ol the Philippines.”

The PCG is mandated to pramulgate its own rules and regulations in accordance with the policies sel
by the EMB and has the primary responsibility of enforcing the laws, rules and regulations poverning
marine pollution. Likewise, it is tasked 1o develop an adequate capability for containment and
recavery of spilled oil for inland waters and high seas use.

To effect this mandate, the PCG has issued the following Memorandum Circulars (MCs):

MC Na, 02-80 provides for accreditation of oil water separators, oil containment, recavery and
dispersal equipment and chemical dispersants,

. MC No. 05-83 prescribes the regulations lor (he issuance ol International Qil Pollution
Prevention Certificate to Philippine registered vessels engaged in domestic and overseas trading.

. MO No. 01-85 prescribes the rules and regulations for tank cleaning operation of vessels and
oil tankers. Penalty for violation is limited to PS,000,00 (or the master of the vessel, shipowners
and aceredited tank cleaning operators.

. The Coasl Guard has periodically issued MCs on the “Prevention, Containment, Abatement and
Control of Marine Pollution”, implementing the privvisions ol RA 3139, PD 984, 7D 604), and
I 979 as rationalized in accordance with the International Convention Tor the Prevention of
Pollution from Ships, MARPOL, 73/78. In past years were issued MC Nos, 02-77, 03-91. The
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maost recent is MC No. 03-94. Tt applies to all marine pollution in all bodies of water within the
territorial jurisdiction of the Philippines, including ports, harbours, coastlines, lakes, rivers and
their tributaries. It defines marine pollution as “the alteration of the physical, chemical and
biological properties of any body of water as a result of discharges of substances in any form,
liquid, gaseous or solid, that will or likely to create or render such waters harmful, detrimental
or injurious to public health, marine life, sea birds, safety and welfare as well as domestic,
commercial, industrial, agricultural, recreational or other legitimate uses.”

Further, it provides for a schedule of administrative fines/penalties for first, second, and third
otfenses/violations. In addition, it requires the parties responsible for spills and discharges o
conduct clean-up operations using their own personnel and resources. PCG may require a cash
bond to cover clean-up and containment costs. However, regulation pollution from land-based
sources such as manufacturing and industrial establishments shall be the responsibility of the
EMB.

The Maritime Industry Authority (MARINA), a policy-making and regulatory body, was created in
1975 by PD 474. with authority over all aspects of the maritime industry, including vessel
accreditation, port development, and seafarers. It is specifically empowered to “prescribe and enforce
rules and regulations for the prevention of marine pollution in bays, harbors and other navigable
waters of the Philippines, in coordination with the government authorities concerned” Sec. 12(i).

MARINA issued on 04 December 1991 Memorandum Circular Nos. 56 and 56-A, directing
owners/operators of tankers and barges hauling oil and/or petroleum products in the Philippine
waterways and coastwise shipping to be covered by a recognized insurance company, protection and
indemnity clubs or their equivalent against oil/marine pollution risks in the amount equivalent to US$
300 million if the tanker barge has 700,000 liters or more capacity, or USE 10 million if the
tanker/barge has less than 700,000 liters capacity.

The Philippine Ports Authority (PPA), on the other hand, issued Memorandum Circular No. 07-95
which adopted PCG Memo No. 01-91 and PCG Memo No. 02-91 on the dumping and discharge of
wastes and other harmful matter at sea. Likewise, PPA Circular No. 07-95 requires all ships calling
al Philippine ports to comply with IMO regulations on the discharge of wastes and other pollutants.
One of its authorities is MARPOL 73/78.

Moreover, PPA issued PPA Administrative Order No. 16-95 which makes it mandatory for all vessels
calling at any Philippine port to dispose of their oil, sewage and parbage wastes at the reception
facilities to be provided by the PPA and/or its duly accredited private contractor,

National Integrated Protected Area System

Another aspect of environmental legislation in the Philippines is the enactment on 01 June 1992 of
RA 7586, otherwise known as the National Integrated Protected Area System or NIPAS. NIPAS
encompasses outstanding remarkable areas and biologically important public lands that are habitats
of rare and endangered species of plants and animals, biogeographic zones, and related ecosystems,
whether terrestrial, wetland or marine, all of which shall be designated as “protected areas.” The law
requires that a general management strategy to serve as guide in formulating individual plans for each
protected area shall be made to promote the adoption and implementation of innovative management
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technigues including, if necessary, the concept of zoning, buffer zone management for multiple use
and protection, habital conservation and rehabilitation, diversity management, conununity organizing,
socioeconomic and scientific researches, site-specific policy development, pest management and fire
control, Propasals for activities which are outside the scope of the management plan shall be subject
to an environment impact assessment (ELA) as required by law before they are adopted.

As many of the component sites have marine areas, the law is significant, One of the prohibited acts
within protected areas is the dumping of any wasle products detrimental to the protected area, or to
the plants and animals therein. Violation entails penalty of either fine in an amount not less than
I’5,000.00 nor more than P500,000, exclusive of the value of the thing damaged or imprisonment for
not less than one year but not more than six years, or bath as determined by the court. If the area
requires rehabilitation or restoration as determined by the court, the offender shall also be required
o restore or compensate for the restoration of the damage. Likewise, the DENR may impose
administrative fines and penalties consistent with this Act,

Environmental Impact Assessment

The environmental impact assessment (ELA) system provides a process whereby an estimate is made
ol the environmental consequences which may be expected to result from a proposed development
activity or project. Established on 11 June 1978 by virtue of PD 1386, the President of the Republic
al the Philippines, through Proclamation No, 2146 (1981), declared certain projects, undertakings,
and areas in the country as environmentally eritical, No person, partnership or corporation may
aperale any such environmentally critical project or aperate within an environmentally critical arca
withoul st securing an environmental clearance certilicate (ECC). Violation ol the same is
punishable by suspension or cancellation of the certilicate and/or a fine in an amount not exceeding
PEOO000 at the diserction of the Environmental Management Bureau (EMB) or  the DENR
Regional Exceutive Directar, depending on where the violation took place.

3.0 PUBLIC PARTICIPATION

Public hearings are required in the EIA process. One criterion for the granting of an ECC is social
acceptance.

In the legislation process, the Presidentiol Decrees were passed during a time when there was no
public participation in legislation or policy formulation. However. sinee 1987, public participation
is built into the legislative process. Congress is required to consult the public on bills (praposed laws)
by holding public hearings, However, results of such hearings are nol binding on Congress.

40 ROLE OF NON-GOVERNMENTAL ORGANIZATIONS
MNGOs have been officially acknowledged to play a big role in all aspecls of development as well as
protection of the environment. In fact, there exists a large number of NGOs in the Philippines

involved in environmental protection activities, These are encouraged, but nol institutionalized in
process or structure. Their involvement is in the nature of private sector parlicipation,
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50 PROBLEMS

The following have been identified as problems confronting the effective containment and prevention
of marine pollution:

1. Piecemeal legislation and implementation of the laws.
2. No central agency to formulate policies and execute pollution control laws.
3. Lack of public awareness on pollution control.

4. Low level of awareness among shipping companies and operators about the importance of
quality service to ensure maritime safety and prevent pollutiom.

6.0 RECOMMENDATIONS
To urgently address the marine pollution problems, recommended actions include:
I.  Coordinated approach in the implementation of pollution control laws, rules, and regulations.

2. Ageressive public information campaign to increase the level of understanding and awareness
about the principles of environmental conservation.

3. Parmership between government and the private sector to secure quality service for the general
public.
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ANNEX 7-H

MARINE POLLUTION LEGISLATION IN THAILAND
Pakorn Prasertwong

The rapid economic development of Thailand has been found not to be compatible with pollution
prevention. The marine and riverine pollution caused by communitics and industrial activities has
becoame a significant issue,

The major source of pollution in Thailand is land-based, mainly from domestic waste. Waste water
from communities is discharged directly to drainage systen, canals, rivers and tinally to the coastal
sea area. It is estimated that 75 percent of land-based pollutant comes from domestic sources and 20
pereent from industry, Other significant sources of marine pollution are ocean dumping and vessel
sources pallution, Since Thailand is not a member of the MARPOL 73/78 convention, reception
facilities for oily wastes and other wastes from ships are not adequate. Although the discharge of
waste [rom ships is prohibited by law, illegal discharging and dumping still accur in Thai waters,

Pollution from seabed activities is not a significant issue for Thailand because the offshare gas
production is located outside the Thai territorial sea.

Thailand has more than 20 legislations concerning pollution problems handled by various agencies,
Each legislation has its own abjective and scope. The cooperation among those agencies should be
improved for efficient implementation.
The National Environmental Quality Protection and Promation Act B.L. 2535 (1992) is supposed 1o
be the umbrella legislation of the country. The Act provides the policies and standard criteria for
environment protection. This Act is being implemented by three agencies, namely:

. Office of Environmental Palicy and Planning,

. Pollution Control Department, and

. Environmental Quality Pramation.

[n addition, the “polluter pays” principle is also mentioned in this Act. The Act requires EIA for
certain projects, For example:

"ort and harbour which can accommodate vessels above 300 gross tons

. Land reclamation

. Lirigation dam

. Adrport

. Hotel with more than 80 rooms
. Mining

. Petrachemical industry
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. Oil refinery

= (Gas separating plant
*  Chemical plant

. Paper and steel mills

The Harbour Department also handles the legislation called “Navigation in Thai Waters Act B.E.
2456 (1913). This Act deals mainly with marine transportation and one part of it concerns marine
pollution. It provides that “A person who discharges petroleum or chemical or any other matters in
the rivers, canals, swamps, reservoirs or Thai territorial waters which shall be hazardous 1o
environment and navigation shall be punished with a fine not exceeding 60,000 Baht (US$$2,400) or
imprisonment for any period not exceeding 3 years or both, and shall reimburse the expense of clean-
up operation and indemnity as well.”

There are a number of NGOs in Thailand. Most of them are concerned mainly with land environment
(forestry, wildlife, and rivers). Some of them are concerned with marine environment but in limited
locations, There is one NGO called IESG (Oil Industry Environmental Safety Group) that plays an
active role on marine pollution. The group is comprised of major oil companies in the country and
works closely with the Harbour Department on il pollution prevention and response.

Thailand is a member of the International Maritime Organization and has ratified the following
conventions:

. International Convention for the Safety of Life at Sea, 1974
. Convention on the International Regulation for Preventing Collision at Sea, 1972
. International Convention on Load Lines, 1966

. Convention on Facilitation of International Maritime Traffic,
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ENVIRONMENTAL LEGISLATION IN VIETNAM
Phiam Hao

L0 INTRODUCTION

Since 1986, Vietnam has started a new period of socio-economic development efforts by shifting from
a centrally planned economy into a market-oriented one. The efforts of industrialization, the
liberalization of agricultural and industrial production, the promotion of export, the development of
service and the opening of the country to foreign investment have brought to Vietnam a relatively
rapid economy growth rate and, at the same time, created new aspects of resources and environmental
problems.

Today, the environmental protection and sustainable development in Vietnam have become more
complex and their management needs appropriate policies, strategies, legislations, education and
awareness of the people. In arder to achieve sustainable development Vietnam has no better choice
than to bring its labour force into full play and utilize efficiently the natural resources, improve and
protect the environment as well as to broaden the eflective cooperative relations with foreign
countries,

Despite many diflficulties, Vietnam has been doing all it can possibly do to pratect and develop the
environmenl. The environmental legislation in Vietnam i comprised of the laws and regulations
developed during the recent decades. An important breakihrough in the overall management of the
environment is the promulgation on 10 Januae' 199 "¢ Frvironmental Protection Law concerning
basic provisions for the State management . environment,

2.0 MAJOR SOURCES OF MARINE POLLUTION IN VIETNAM

Like the other Southeast Asian countrics, Vietmam, with a coastline stretching over 3,200 kilometres
and maritime zones covering one million square kilometres, faces serious environmental challenges.
Environmental deterioration, industrial pollution, reduction of biadiversity, overfishing, destruction
of coastal swamps and diminishing coral are the most serious problems facing Vietnam.

With rapid economic growth and the acceleration of industrialization in the past few years,
environmental pollution in Vietnam has become more serious. Urban and industrial areas are more
polluted due to the expansion of existing industrial areas and the erealion of new anes, The
mtensilication of agricultural production for internal market and export is increasing the need [or
chemical fertilizers and pesticides, and creating the risk of soil and water contamination in rural arcas.
The development of oil and gas exploration, exploitation, transportation and processing is also
creating the new environmental risk of marine pollution.
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. The coastline is highly indented, often fringed with mangroves, coral reefs and a dense river
network (a river mouth for every 20 kilometres of the coastline) which is favourable for runoff
(900 billion cubic meters of river water pouring into the sea),

. Industrial and urban pollution adversely affects the marine environment (from 60 percent to 70
percent of wastes dumped into the sea comes from these sources). Municipal drainage and
sewage from major urban centres, industrial sewage, and pollutants such as heavy metals,
insecticides and organic chloride compounds are particularly harmful to the environment,
Mineral resources dust and waste gases reduce agricultural cultivated land and forest areas,

. Destruction of mangrove forests is also a serious threat. Nowadays, most mangrove forest areas
in Viemam have been destroved by the war and the development of aquaculture. The protection
and maintenance of mangrove forest ecosystems is seen as an important action to buffer against
storms and to prevent erosion to dikes. flooding and submersion.

. Over-exploitation, degradation and destruction of natural water resources have adversely
influenced agricultural production and the coastal ecology. Dynamite fishing is extremely
dangerous to the environment. In addition, people using explosives to destroy coral reefs in
order to produce lime and malke souvenirs for tourist could also degrade the ecosystem.

. Offshore oil exploitation and transportation have seriously threatened Vietnam's marine
environment. The production of offshore oil is the first and main part of Vietnam's nationa)
income. The country has a very small shipping fleet and owns no tanker and therefore its
exported oil has to be carried on foreign vessels.

. Pollution generated by vessels and ports are major threats to the marine environment.

. Other marine uses and activities include human settlement {commercial and residential
development), mining and industrial development, sea and airport  development,
communications (some on the seabed), coastal parks and nature reserves, etc. Some of these
activities are themselves highly pollutive of coastal waters and need appropriate management
to reduce their inputs of pollutants which in severe cases can lead to contamination of the
coastal environment with toxic substances such as heavy metal, and red tides which can result
in massive fish Kills and render the ingestion of infected fish deleterious to health,

3.0 NATIONAL ENVIRONMENT POLICY/LEGISLATION
3.1 NATIONAL PROGRAMMES FOR ENVIRONMENTAL PROTECTION

During the last two decades, the Vietnamese Government and people have carried out various
activities for environmental rehabilitation and pratection.  Systematic and inteprated studies on
environment in Vietnam started in 1981 with the establishment of the National Research Programme
on Resources and Environment (NRPRE) under a decision of the Council of Ministers. The
Programme brought together researchers from leading universities and research institutes throughout
the country for the carrying out of 20 research projects were which divided into two periods: 1981-
1985 and 1986-1990. On 12 June 1991, the Chairman of the Council of Ministers issued the Decision
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No. 187-CT for expanding the implementation of the National Plan on Environment and Sustainable
Development (National Action Plan), This Plan focused on the following:

. Formation of a management oftice on environment,

. Developing environmental policies and laws,

. Forming a netwark to collect data and manage environmental information,
. setting up an integrated plan for resource development,

. Dieveloping a strategy for sustainable development in all branches,

. ElAManagement of environmental risk.

Based on these directions, the National Scientific and Technology Programme for Environment
Protection (1991-1995) -- Environmental Protection Programme (EPP), one of the major national
research programmes -- was established by the State Committee of Sciences (now the Ministry of
Science, Technology and Environment) under Decision No, 246-CT of 8 August 1991 of the
Chairman of the Council of Ministers. The overall objective of the Programme is the identification
of the resources and environmental issues creating constraints 1o the sustainable development of the
country and proposal of scientific and technological measures for the solution, [t includes 17 research
projects carried outl by 30 leading universities and research institutes, in four seetions:

. Environmental Control and Monitoring (2 projects)

. Environmental Engineering (5 projects)
. Ecosystems Management (6 projects)
. socio-Economic Problems of Environmental Protection (4 projects)

Along with the National Action Plan, the Government of Vietnam sel up the Ministry of Science,
Technology and Environment (1992) and approved, in December 1995, the MNational Programme on
Biodiversification of Vietnam. MOSTE is developing a new National Programme to respond to oil
spills and will submit the plan to the government for approval in the near future,

These elforts obviously could not fully meet the important and urgent demands of environmental
protection in the country, but they have contributed positively to slow down the degradation and
deterioration. ITowever, all the above-mentioned environmental issues still remain as urgent prablems
demanding solutions,

3.2 ENVIRONMENTAL LEGISLATION

The environmental legislation in Vietnam has developed on a gradual scale along with society's
increasing awareness ol the problems affecting the environment. [t only provided general basis for
an overall management, which is of importance to the national development. In the last decade, laws
and regulations were enacled 1o conserve marine rescaurees, the living environment and nature, and
relating to health and sanitation, working conditions, etc.

However, only in 1994 was legislation enacted with the purpose of dealing directly with
enviranmental issues, This legislation is the fundamental legal basis for handling of the crucial issue
which determines sustainable development of our nation in the future. The legislation is a broad
statement of principles with little specific detail to marine pollution,
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(1) The 1994 Environmental Protection Law (EP Law)

To provide an 'umbrella’ for regulations related to the environment, a draft law was prepared by
MOSTE for environmental protection and sustainable development. The drafi process was started
in 1991 and escalated in 1992 after the Rio Summit Conference. In 1993, the draft law was submitted
by the government to the National Assembly which accorded it high priority. It was unanimously
appraved by the IX Session of the National Assembly on 27 December 1993,

As State parly to a number of international conventions atfecting maritime safety, such as MARPOL
73/78, SOLAS 74 and UNCLOS 82, Vietnam has incorporated in its EP Law the principles of those
documents and the Rio Declaration of Environment and Development. The EP Law consists of seven
chapters and is preceded by a preamble. In the first Chapter (General Provisions), the Law stipulates
the principles of the respansibilities and obligations of the State and people to protect the environment
and to contribute to the protection of regional and global environment, Chapter 11 stipulates that all
existing productive projects as well as organizations should conduct environmental impact assessment.
and also defines prohibition of actions damaging the environment, Chapter 1 stipulates the
responsibilities of organizations and individuals to pay for the damage they cause to the environment.
Chapter IV defines the functions and duties of the State management bodies: the Ministry of Science,
Technology and Environment is responsible for the government in implementing the overall State
management functions on environmental protection. Other ministries, subject to their defined
statutory mandates, are responsible for their corresponding tasks with regard to environmental
protection. This Chapter also defines activities and functions of the Environment Monitoring System,
Chapter V stipulates the obligations of the Vietnamese Government to cooperate with the international
community in the matter of global environmental protection. Chapter VI deals with the reward of
those organizations and individuals which contribute to the cause of environment protection and the
punishment for those who violate of these laws, Chapter VII contains the implementation provisions.

(2} Other Legislations Relevant to Vietnam's Environment

Besides the EP Law, Vietnam has also promulgated a number of other legislations which are partly
concerned with related aspects of environment in specific fields. A set of under-law regulations such
as ordinances and decrees have been issued.

. On 12 May 1977, Vietnam issued the Government's Statement (Statement of the Government
of the Socialist Republic of Viemam on the Territorial Sea. the Contiguous Zone, the Exclusive
liconomic Zone and the Continental Shelf of Vietnam), in which Paragraph 3 covers the
Jurisdiction of Vietmam with regard to the preservation of the marine environment and activities
for pollution control and abatement in the zone beyond the territorial sea to about 200 nautical
miles.

. The 1980 legislation (Decree No.30/CP of 29 January 1980 of the Government of the Socialist
Republic of Vietnam on Regulations for IForeign Ships Operating in the Maritime Zones of
Viemamy), establishes the general framework of duties and obligations regarding the pollution
in Vietam's maritime zones. Strict liability is adopted for polluters which includes liability for
damages caused by the pollution and rehabilitation costs.

. Ordinance on conservation and management of Vielnam's marine resources, 23 April 1989,
2 P
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Decree on People's Health Protection, issued in [989.

Maritime Code of Vietnam, 30 June 1990,

Decree No. 242/HDBT of 5 August 1991 of the Council of Ministers of the Socialist Republic
of Vietnam on Regulation for Foreign Parties and Ships and Other Equipment Conducting
Scientific Research in Vietnamese Maritime Zones.

Law on Protection and Development of Forests, 1991,

Decree on Mineral Resources, 22 March 1992,

Petroleum Law, 6 July 1993,

Law on Land, 14 July 1993,

Labour Code of Vietnam, 23 June 1994,

3.3 RATIFICATION OF INTERNATIONAL CONVENTIONS

Vietnam is a Stale Party to the following international conventions:

The UN Convention on the Law of the Sea (UNCLOS 82).

International Convention for the Prevent ution from Ships, 1973 and its Pratacol of
1978 (MARPOL 73/78).

International Convention for the Safety of Life at Sea (SOLAS 1974),
[nternational Convention on Tonnage Measurements of ships.
Convention on the International Regulation for Preventing Collision at Sca (COLREG) 72.

Vienna Convention on Ozone Layer Protection and the Montreal Protocol on Substances that
Deplete the Ozone Layer.

Canvention on Global Climate Change.

Convention on Protection of Biodiversity.

124



a] g i!‘:zg 7'-]

MARINE POLLUTION LEGISLATION IN CHINA
Zhang Hai-Wen, Ph.D.

1.0 INTRODUCTION

The problem of marine pollution attracted people’s attention in the early 1970°s in China. However,
national legislation on marine pollution started only in the 1980's. The structure of laws and
regulations on marine pollution can be described as follows,

1.1 LAWS

. The Marine Environmental Protection Law, promulgated by the Standing Committee of NIPC
on August 23, 1982, and effective as of March 1, 1983,

1.2 REGULATIONS

. Regulations Concerming Environmental Protection in Offshore Oil  Exploration and
Explaoitation, promulgated by the State Council on December 29, 1983,

. Regulations Cancerning the Prevention of Pollution of Sea Areas by Vessels, promulgated by
state Council on December 29, 1983,

. Regulations Concerning the Dumping of Waste at the Sea, promulgated by the State Council,
March 6, 1985.

. Regulations Concerning Prevention of Pollution Damage 1o the Marine Environment by
Coastal Construction Projects, adopted by the State Council on May 25, 1990 and effective as
of August 1, 19940,

Regulations Cancerning Prevention of Pollution Damage to the Mavine Environment by Land-
Based Pollutants, adopted by the State Council on May 25, 1990 and effective as of August |,
1990,

. Regulations Concerning Prevention of Environmental Pollution by Ship-Breaking, promulgated
by the State Council on May 18, 1988,

1.3 MINISTERIAL REGULATIONS ON TECHNOLOGICAL AND ENVIRONMENTAI
STANDARDS, ISSUED BY THE CONCERNED ADMINISTRATIONS OF
GOVERNMENT.

.4 LOCAL REGULATIONS AND STANDARDS, PROMULGATED BY SOME LOCAL
GOVERNMENTS OF COASTAL AREAS.
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1.5 CLAUSES RELATED TO MARINE POLLUTION IN SOME LAWS AND
REGULATIONS ON ENVIRONMENT AND NATURAL RESOURCES,

1.6 INTERNATIONAL CONVENTIONS RATIFIED BY THE GOVERNMENT OF
CHINA.

At the present time, the Marine Environmental Protection Law has initially established the prevention
and management of marine pollution in the legal svstem of China.

2.0 LEGALSYSTEMS AND RULES ON MARINE POLLUTION BY MAJOR SOURCE
2.1 LAND-BASED SOURCES OF POLLUTION

Digcharge Fee and Responsibility for fmprovement -- The discharge of land-based pollutants into the
sea by any entities and individuals must be conducted in compliance with the standards for discharge
and relevant regulations set down by the state or the local governments.

One who has discharged pollutants into the sea in excess of the state and local standards must pay a
discharge fee and be responsible for the improvement of the situation within a preseribed time limit.

It is prohibited to discharge waste water containing high-level and medium-level radioactive matter,
oils, acid liquid, alkaline liquid and venom into the sea. Medical sewage, industrial waste water and
municipal sewage may be discharged into the sea anly if they are properly treated and meet applicable
criteria. Iowever, the discharge of industrial waste waler and domestic sewage containing organic
and nutrient matter into bays, semi-enclosed seas and other sea areas with low capacities of absarption
shall be put under control so as to prevent eutrophication af the sea water therein.

Regulation on marine pollution by rivers provide that the control of the rivers emptying into the sea
shall be strengthened so as to ensure the good quality of the water in the estuaries.

Up 1o this date, there is still a gap in existing laws and regulations on marine pollution by atmosphere
in China,

12 OCEAN DUMPING

Dumping Waste License -- An enlity which intends to dump wastes at the sea shall make an
application to the competent authority and submit with it a test paper on the characteristics and
composition of the wastes. The competent authority examines and acts on the application within two
months of the receipt of the application. Dumping wastes license which shall clearly indicate the
waste dumping entity, term of validity, quantities and categories of the wastes, and method of
dumping shall be issued to those whose applications are approved.

The dumping areas in the sea shall be designated by the competent authority, in consultation with the

departments eoncerned on the scientific, rational, safety and economical bases, subject to approval
by the State Council,
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tonnage. Vessels must observe the prescribed procedures and take effective measures to prevent
marine pollution.

2.4 POLLUTION FROM SEABED ACTIVITIES

For a long time, the laws and regulations on pollution from seabed activities almost involved offshore
oil exploration and exploitation which are still the main types of seabed activities. Now, there is a
little amount on sand-and-gravel dredging,

Entities which intend to produce from the exploration and exploitation of offshore oil shall prepare
Environmental Impact Statements and must have the capacity to handle emergencies. They must also
have procedures for dealing with oil pollution accidents. Fixed and mobile platforms shall have
Antipollution Record Books and be provided with antipollution equipment. The offshore oil-storage
installations and oil pipelines are required to be kept in good condition so as to prevent oil leakage
accidents,

3.0 ENVIRONMENTAL IMPACT ASSESSMENT

All entities and individuals who build fixed and mobile platforms and related installations for
exploitation of offshore oil, as well as coastal construction projects such as ports, shipyards, oil
depots, mines and construction projects, to discharge waste water of cities into the sea and so on, must
draw up an Environmental Impact Statement at the stage of feasibility research and submil it to the
concerned department for examination and approval with the pre-examination by the competent
authority in charge of the projects and the relevant competent authority according to the stipulated
procedures. This makes it possible to strictly control new pollution and to protect and improve the
marine environment,

4.0 LEGAL REGIME OF LIABILITIES FOR MARINE POLLUTION DAMAGES
The following are the legal liabilities of entities/individuals for marine pollution damages.
. remedy the pollution damage within a definite time:
. be ordered to stop and close down;

. pay a sum of discharge fee;
. pay the cost for eliminating the pollution;

. compensate for the loss sustained by the state;
. be given an administrative warning;

. pay a fine; and

. bear criminal responsibility,
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5.0 NATIONAL LEGISLATION REGULATORY STRUCTURE AND PROCEDURES ON
MARINE POLLUTION

Distribution of Mandares and Obligationy

The Environmental Protection Department under the State Council is in charge of marine
environmental protection in the whole country, managing the matters of Environmental Impact
statement, issuing the environmental and other standards, ele.

The State Administrative Department of Marine Affairs is responsible [or organizing investigations,
monitoring and surveillance of the marine environment and for conducting scientific research therein;
itis also in charge of environmental protection against marine pollution damage caused by offshore
oil exploration and exploitation and by the dumping of wastes into the sea, as well as moniloring some
special marine reserves and marine sanctuaries.

The Harbor Superintendency Administration is responsible for overseeing, investigating and dealing
with the discharge of pollution from vessels and for keeping under surveillance the waters of the port
areas; it is also in charge of environmental protection against pollution damage caused by vessels.
The Stage Agency in charge of Fishery Administration and the Fishing Harbor Superintendent are
responsible for supervising the discharge of wastes by vessels in the fishing harbors and for lkeeping
under surveillunce the waters thereof,

The Environmental Protection Department of the Armed Forces is responsible for supervising the
discharge of wastes by naval vessels and keeping under surveillance the waters of the naval ports,
6.0 PUBLIC PARTICIPATION

All entities and individuals having access to the jurisdiction of the P.R.C. shall protect the marine
environment and watch for the report on actions polluting and damaging the marine environment
thereof,

7.0 IMPLEMENTATION OF INTERNATIONAL INSTRUMENTS

China has ratified and is implementing the main international conventions on marine pollution. The
[ollowing will show the status of ratification of international conventions related to marine pollution.

«  signed UNCLOS (1992)

. ratilied MARPOL 73/78 without Annex TV, The department in charge of implementation:
the Ministry of Communications

. ratified London Convention (1972) without its Amendment (1978). The department in
charge of implementation: the State Occanic Administration

i ratified Intervention Convention (1969) and its Protocol (1973), The department in charge
of implementation: the Ministry of Communications
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ratified CLC Convention (1969) and its 1976 Protocol, but not the 1992 Protocol. The
department in charge of implementation: the Ministry of Communications

did not ratify Fund Convention
ratified SAL (1989)

did not ratify OPRC (1990)
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ANNEX 8

TABLE A: NATIONAL LEGISLATION ON MARINE POLLUTION BY SOURCE

Pollution by Sourece

Pollution From Seabed

dampge e he manne environment by land-
based pallutanis ( 1950)

Country Marine Pallution in General Land-Based Sources of Pollution Ocean Dumping Vessel-Source Pollution By i
Activities and Other Sources
Cambadia o Mimstry of Environment arder prohibiting new Sub-decree Moo 11, Mar 5, 1983, |In contract provisions, but nol
shrimp farms probibating discharge of waste by [governed by any Inw
o Prakos Mo 992 (May 23, 19%4), probibiting ships al port
discharge of liqud industrial waste and sewnpe
| i the sea
Cliing Marine Envirenmental Protection o Chap. 2, Marine Environmental Protection Law, |o Chap.6, Marine Environmental [0 Chap 5, Marne Environmentel |0 Chap. 3, Marine Enviconmental
Law (1983) on the Prevention of Pallution Damage to te Protection Law, an the Frevention Protection Law, on the Prevention | Protection Law, on the Prevention
Marine Enviranment by Coastnl Construction of Pollution Demage 1o the of Pollution Cnmage to the of Pallution Damage to the
Projects Marine Environment by Dumping Murine Environment by Yessels Marine Environment by Offshore
o Chap.4, Marine Environmental Protection Law, of Wastes o Regulations conceming the il Exploration and Exploitation
| omn the Prevention of Pollution Damage to the v Repulafions concerning the prevention of pollution of sea o Repulations concerning
Marine Enviromment by Land-Based Pollutmms dumping of wastes at sea [ 1985) arems by vessels {1983) environmental protection in
o Regulations cancerming prevention of pollution o Regulations concerning offshore oil exploration and
divmiage 10 the marine environment by coastal prevention of envirenmental exploitation (1983}
cotstruction projects { 1990} podlution by ship-breaking (1988)
o Regulations concerning prevention of pollution




Pallution iy Source

Vessel-Sovrce Pollution

Pallution From Seabed Activities

(=]

Manne Pollution and Disaster
Preventicn Law (Law Ma: 136,
1976, preventing the discharpe of
eil, hormful liguid and any
yubstances, waste materials from

viessels and marne facilities

materials from vessels and manne
fneslicres
o Pont Rule Act

Country Marioe Pollution in General Land-Based Sources of Pollution Qe Dhumping
amdd CQilier Sources
Indomesia o Act No 4/ | 982 - Basic o Act Mo 51984 on lndustry, requiring industrial Jo EMA o Decision of the Ministry of Act Mo 1973 an the Continenil
Fravisions for the Memt of the enterprises to make efforts to prevent damage o Act Mo 5/1983 an 1he EEZ, Communication Mo KM 86 /1990 |Shelf (1)
{Mate: Ratfied Environment (EMA) and pollution to the environment requiring i permit for dumping s fo Ministry of Communication
international  |a Ministry of Environment Deciee |0 Ministry of Industry Decree Mo, the EIEZ Decree Mo |6T/HM.207 /Fhib-86
canveitions No hep-U2MMELH/A 988 on 20MASKS 1986 on Control of Tndusirial o Act Mo /1973 an the Continental
Iy the force Mlarine Water Quality Standards Pollulion to the Eavironment Shell {7)
Pl lawe. See table (o Act No 51990 on Matursl o Govermment Regulanon Mo 1941994 and 12/1995 o Act Mo 24&/1992 on Mavigation?
of rntificntions Resources and Ecosystem on mgmt of hazardas and toxie substances
belaw, ) Conservation disposal
o Act Mo 2471592 an Spatial o Act Mo L 1I/1967 an Mining?
Flanning O Act Mo | 2/1592 on Horticulture Systes:, !l
regarding festilizer ond peshicide use
o Government Regulstion Mo /1971 on the
Centrol, Distibotion, Starage and Use of
Pestietdes
o Mintstry of Agricvlture Decres Wo
2BOEptaUm/671 973 on Repgistration and
License Apphestion Procedure for Festicide
o Ministry of Agriculture Decree No
A2 ps U 15 T3 on Packeping and Labelling
Canditions fier Pesticide
o Ministry of Agneuliere Decree Mo,
A4 K TP 270 L1984 on Lunitatioe for
Pesticide Registration
Japun o Water Pallubon Comtrel Law o Law Concermung Special Measures for o Law Coeeming Special o Manng Pollution and Disaster
{Law Mo, 1348, 1970} Conservation of the Enviranment of the Scto Measures for Conservatian of 1he Prevention Law {Law Mo, [36,
a Law Concerming Specul Itand Sea (Law Moo 110, 1973, amended 1976, Envirenment of the Selo Inland L9470, emended 1983, preventing
Measures tor the Conservation of 1578) Sen (Lapw Mo, 110, 1973, the discharge of ail, harmful
the Sea o Act on Disposal of Waste and Sewerage amended 1576, 1978) Irgued and any substances, waste




Counlry

Marine Pollution in Gencral

Pallatien by Source

1

Land-Based Sources of Pollution

Ocean Dumping

Vessel-Source Pollution

Pollution From Seabed Activities
and Other Sources

Malaysia

Envirenmental Quality Act 1974
{EQA)

a

Q

o

o

o

Environmental Coality (Licensing) Regulations
1977, on control of agro-based water pollution
EC (Mrescrnibed Premises) (Crude Palm Oil)
Fegulatons 1977, on contral of agro-bazed water
pollution

ECQ) (Prescribed Premises) (Raw Natural Rubber)
Regulations 1978, on control of agro-based waler
poliution

EQ (Sewape and Industrinl Effluent) Regulations
1979, on control of municipal and indoshl
winslgwaler pollution

B {Schedule Wastes) Regulonens 1989, on
control of toxic and hazardous wastes, and therr
transboundary movement

Customs Act 1967, Amendment Orders Mo, 2
and Mo, 31993 on prohibition of expos =« oxic
and hnzardoos waste

EQ (Prescribed Premises) Scheduled Waste
Treatment and Disposal Facilities Order [ 985

(P {A) 1400, on control of toxic and hazardous
WaslEs

EC} (Preseribed Premises - Scheduled Waosle
Treatment and Disposal Facalites) Regulutions
1988 L (A 1413, on conteol of taxic and
hazardous wastes

Muotar Vehicle Rules 1977, on contrel of smoke
and gas emissions

LBy {Clean Air) Regulations 1978

B {Contral of Lead Concentranon in Motar
Gnsoline) Regulntions 1985

=‘II

o Mercham Shipping Ordinence
1952 « Pann WA

o Merchant Shipping (il
Pollution) Act 1994 (PU (B}
194/95), making shipowner liable
for pollution caused by vessel, &
requiring mandatory insurance for
ships cerrying more than 2,000
tonnes of oil, & fixing the limits
for liahiliry

a EQA

o EEZ Acl [ 984

o Continental Shelt Act 1966
(Revised 1972}

o Petroleum Mining Act 1964

o Petraleum Devt Act 1974

o Petroleum (Safery Measures) Act
1984

o EEZ Act 1984




Palluiion by Sonree

Vessel-Source Mollution

Paellation From Scabed Activities

Country Mlapioe Pollotion in Geonernl Lad-Based Sources of Pallution Ocean Dumping T e
Fhilippines [0 Presidential Deccee 040, o P 1144, regulating fertilizers and pesticides o PG MC 0394, prohibiting a PD 600 establishing on Oil
amended by PO 979 ([976), on |0 Fertilizer & Pesticide Authonty Rules wid dumping o the sea of wastes, Pollution Cperntions Center in the
Morine Pollution Repulations No. | 5 1977, an the imporition, witlt exceptions Const Guard
o RA 3031, revised by PD 984 manufncture, fomnulation, repacking, o PCG MO 02-91 (Dumpeng wngd a PCG MC 01-85 on fask cleamng
(19767, the Pallugion Contral distribution, delivery, sale, storage ozl wse of IMseharges of Wastes ad Cher pperstions of veasels foil tankers
Law pusticides Harmful Matter at Sen) o PG MC O1-31, an momtorg
o Phil. Ceast Guard Memorandum (o Sec. 81, PD 461, prohibiting pollution fiom mine prroeedures for SOLAS and
Cireslar O3-S (Prevention, wastes and mill wilings it evirarimental
Carttaingient, Abatement nnd o PO 1251, providing for a "Mie Wastes amd pretection requireiments for
Cantral of Marine Pollution) Tuilings Fee" 10 compensate for damnges emiestic vezsels
o Repulilic Aot Mo 7580 (Mstional (o Acts 47 & A5, PROYAS, repulating mmimg in o PG MO 03-83, on the msuange

wieprated Prolected A
Swatemy) (1902

forest Ends

Art T3, PR LOOT, prelubiling te duiping of
Lol LS aen IVEers OF witerways

Title ¥, T 1153, an waste managenment

See, 1 TL2ivi), Loeal Gov't Cade, on facilities for
solid waste

PT 325, an proper disposal of garhage

Secs. 22, 45, 75, 79, PD 556 (Sanitation Code),
ot disposn] of refuse, sownpe disposul, sepiie
tanks, and drainage

A 6564 {Toxie Substences and Heenrdous and
Mrclear Wastes Contral Act (1950)

DENE Admn Qeder 29, o requircments Tor
treatment storige and disposal of hoznrduos
wisle

of intermntiomnl el polluticn
prevention certificple o
Plabippirie-repgistered vessels
Plal, Poats Authonty Adm
Order G4-85 (Pahey onthe
Presenton and Contrel of Maine
PFatlution)

PPA A [a-05, on recephion
facilities

Maini MC 500 5004 tequiring
msuritee ;Ig:liusﬁ e
pellution risks

MONE
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Country

Muarine Pollution in General

Pollution by Sewrce

Land-Based Sources of Pollution

Oeean Dumping

Vessel-Sonrce Pollution

Pollution From Seabed Activities
and Other Sources

Repubilc of
Karea

o Environment Preservation Act
{1977)

o MarineSea Pollutien Prevention
Act (1977, wholly amended
1991, Law Ma. 4165)

a The Basic Environment Policy
Act (Law Mo 4257 1990)

o ‘Water Environment Preservation Act (Law No,
4260, 1990), which restricts the tatal mput of
polletants inlo coastal water

0 Sewape, Sludge and Animal Wastewater
Treatment Act {Law Ma, 4364, 1991

o Waste Management/Control Act (Law Ma. 4363,
1991

o Am 16 and 24, Marnne Pallution
Prevention Act, regulating the
disposil ot s¢a of wastes from
ships and sea facilities

o At 29 Waler Enviromment
Preservation Act, prehibiting the
dumping of wdustrial and
hzardows wastes into public
witlers (which includes harboors,
peris and constal arens among
othiers

¢ Chapter 11, Manne/Sea Pollution
Prevention Act, regulating
discharges from ships

o At 34, Marine Pollution
Prevention Act, regulating the
disposal at sen of wastes from sea
factlitics

o Arn, 29 Submarine Mineral
Resources Development Act

Singapore

o Part 11, Prevention of Pollution of the Sea Act
(PPSA)

o Water Pollution Control & Dramope Act

o Petroleum Act

o Environmental Public Health Act

Sec 6, Prevention of Pollution of the
Sea Act (PPSA)

Prevemion af Pallution of fhe Sea
Act

NOME

Thailand

Mational Environmental Quality
Protection and Promotion Act (BE
2535) (1992)

Mavigation fn Thar Waters Act (3L,
456 (1913

Vietnam

o Environmental Protection Law
(1994}

o Government Statement on the
Temitonal Sea, Contigucus Zone,
EEZ & Continental Shelf of
Vietmam

o Art. 5, Ordinance on Mineral Resources

o A Mational Programme (o
respond o ol spills being
developed

o Decree No. 30CP af 29 Jan
1980, regulations for foreign
ships

o Maritime Code of Vietnom
{ 1990)

o Ars 4-7, 15, 4344, Petraleum
Livw { 1993)

o A Mational Programime to
respond to oil spells being
developed




TABLE B: REGIME CHARACTERISTICS IN NATIONAL LEGISLATION

Legal Regime of Liabilites for Requirements for ELA Use of Market Based Distrilution of Mandates and Oblipations Hole of Non- | Requirements
Country Marine Pollution Damages Insiruments Government for T'ublic
Organizations Participation
(MiGOs)
Cambodia Respansibility to elean up in comract
provisions, bul oot governed by any
lmw
China Chap, 7, Marine Environmental Required lor installations for Maone. o Environmeatal protection department under the TMone Mone
FProtection Law, en the Prevention of | explaretion and exploitation of State Council
Mollution Damage to the Marine offihore ol and "constal o State administrative dept of marine affairs
Enviramment on Legal Liabilities constructien projects” o Harkour superitendency
O state agency in charpe of fiskery administrabon
o ehvirammental protection depl of the armed forees
[ndonesia o AN 5, EMA on standing ta sue | o A L6, EMA, for each flan o Arl. 8, EMA, on incentives and | Mational level {slmatepic iss0es): Supporting rele | Al (1), EMA,
o An, 7, EMA, on o licensing likely o have a significant impact disincentives, using e.p. o Siate Minister of Enviranment 1l mgmt of o e right wnd
SYEEN an the environmend faxaticn o Director General for Marine Communication, environment, A | obligalion of
o Ars 20 =22 EMA, on ligbilites, |0 A 16, Government Regulation o Ast 1003)c), EMA, on Ministey of Communication 1) EMA, ona | every person fo

polluter pays principle, etc

Mo 290986, for developmens
proposals likely 1o have a
significant impact an the
enviranment

e Government Repulabon Mo 51
A1993, simplifying the EL4
process

o Decisions of the Stale Ministry of
the Environment Mo,
LIMENLH |99 (Guidelines
for ELA)Y

o D 231590 establishing the
Environmental Impuct Agency as

___implementing body

"envircmmental taxes and
retribution”, but no
implemeniaten

o BATEDAL {(Agency for Envirommnent Impoet
Contrel)

a Environmestal Impact Agency

a State Ministry of Mational Deve Planning

o |5 other central povernment npencics

Al region level (technical issues):

o Regional Devt Planning Apency

Feg'l Invesiment Coordinating Apency
Environmental Bureau

Envirommentel Study Centers

Reg'l Sectorul Oftices

oo oo

volusntary basis

parmicipate in the
mpmi of the
living
environmen

i e——— N —



Country

Legal Regime of Liabilities for
Marione Pollution Damages

Requirements for ETA

Use of Market Based
Instruments

Dhistribution of Mandates and Cllipations

Raole of Non-
Government
Orpanizations
MNGODs)

Hequiremenis
for Public
Participation

Japan

o Tor hakility under Art. |,
Mational Compensation Act {Law
Mo, 125, 1947) & Arts, 709 &
719, Civil Code (Law Mo, 59,
1986)

o Act Concerming Criminal
Punizshment on Pallution Relating
to the Health af the Citizen {Law
Mo 142, 1970)

o Ol Pollution Compenzation Law
(Low No. 85, 1975)

o Fundamental Law canceming
Counter Measures against Public
Muisimee | Law Mo, 132, 1967}

o Enviconmental Apency
o Prefectures

Mulaysia

o Merchant Shapping (il
Pollution) Act 1994, on
COrpensation

o other livws

(4]

Sec. 34A, EQA, ElA ps o
prerequisite i project planming
i prescribed activities

E) [ Presenibed Activities] (E1A]
Order 1987, on the power of the
Ministry to prescribe any
setivity requining an ELA

o Sec 17020, BOA, on heense fee
condifions

o Effluent-related fees

o phasing of standards

o incentives

il
]
il

L= =]

o

Dregat, of Envaronment
farine Department
Rioyal Malaysian Customs and Excise
Pepartment
Department of Fisheries

Roval Malaysian Police -- Morne Branch
Royal Malaysian Navy

Role recopnized--
views sought by
poverinent

Sec, 34402,
ECA

Philippines

o Sec. 7, PD 979, penalizing
violations

o Sec. Ahb), PD 984, penslizing
viclations

o PCG MC 01-91

PCG MO 03-84 imposing

penalties and clean-up

responsibilitics

o Special laws providing penalties
for their violation

k=]

a

P 1586 (1978), requinng ELA
for "environmentally critical
projects” and "environmentally
critical arcas"

RA 7546, requining EIA for
nctiveties in |'.IH.11€(.'IL'.d ATEnS

EMDB waste program

o Philippine Coast Guard
o Maritime Industry Authority (Marina)
o Philippine Forts Autharty

o Environmental Management Bureauw, Dept, of
Enviromment & Natural Resources

o Local governements

o Philippine Mateonal Palice, Maritime Command

= e e e e T aeleeny

Views of
participation
different from
case 1o Cisc, no
uniform palicy

o Required in
legislation

o Required in
ElA process




————

Use of Market Based

Lepal Regime of Liabilities for Heguirements for ETA Distribution of Mandates and Obligations Liole of non- Requiremenls
C Marine Pollution Damages Instruments governmeni Tor Pulilic
ouniry e P
arganizations Participation
(NGOs)
Republic of o Ans 15,19, 29 & 55, Water ElA Act (Law Mo, 4493, 1993) o Ans L9, Water Environmen ¢ Ministry of Environment Cantribiute (o Keguired in ELA
Konea Environment Preservation Act Preservarion Al o Masine Police Administration, Ministry of Home | public swareness | process
o Marine/Sea Pollution Prevention Adftnirs
A, penalizing viclathions a Maritime and Port Administztion, Minishy of
Construction and Transportation
o Fisheries Admisistealion, Ministry of Agriculiure,
Forestry and Fishery
o Science and Envircnment Office, Ministry of
Foreign Aflairs
Singapore o Secs; 6,7,& 10, PPSA May be required by the Ministry of | Tarfls on discharge intn sewerage | o Ministry of Environmeni 'I
0 Merelit Shipping (O Pelliton) | Environment in specific projects EvEtem o Maring Department (now the Maritime & Par
Act Aush, of Sing.)
o Mationel Marttime Board (now the Maritime &
[fort Auth, of Sing.)
a Part of Singapore Aulherty
Thaaland Mat'l Envitemmental Quuhity o Oflice of Environmental Policy & PMlanning Ol ladnstey
Hrolechion and Promoaton Act o Pollution Control Department Environmenial
o Environmental Cuality Promotios Salely Group
(IESG ) works
clozely witl e
Harbowr Dep't on
oil poll
preventacs, & |
[ESpOnsE
Viemun Chap. [ & %1, Enwvironmerlal At 17=18, 25, Exnvronmental 0 Minsstry of Science, Technolopy & Envirorument

Pratection Law

Protection Liw

(AAOSTE), Mational Envirenmental Agency
(NEA}

o Yietmem Mational Maritime Burezu
[(VINAMARINE], Ministry of Transport

o Mimsty of Construction

o 2 her mustnes




ANNEX 9-A

RATIFICATIONS IN EAST ASIA OF INTERNATIONAL CONVENTIONS
RELATING TO MARINE POLLUTION
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ANNEX 9-B

RATIFICATIONS IN EAST ASIA OF INTERNATIONAL CONVENTIONS

INDIRECTLY RELATING TO MARINE POLLUTION
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ANNEX 10

REPORT OF THE RAPPORTEUR
Mr., Wilfredo Saraos

Yesterday. this Workshop started promptly at 8:30 in the morning with the Opening Remarks by Dr.
la Viila, Welcome Remarks by Dr. Chua, and Opening Address by Mr. Tarzi.

Dr. La Vifia said that this network is the first to address marine pollution management issues from a
legal standpoint as there is, at present, no regional body focused primarily on the development,
formulation and implementation of marine pollution legislation in the East Asian region.  Ile
expressed the hope that the network would act as a catalyst to the efTorts to establish a legislative
framework at the regional level to deal with marine pollution problems.

Dr. Chua pointed out that marine pollution has no geographical boundaries: therefore. national,
regional and global efforts are necessary to prevent, control and mitipate marine pollution, e said
that the GEF/UNDP/IMO Regional Programme for the Prevention and Management of Marine
Pollution in the East Asian Seas adopts a holistic, multisectoral and integrated approach to the
prablem, Dr. Chua posed three challenges to the network members:

L. How the network can effectively contribute to the ratification and implementation of marine
pollution-related international conventions:

2, How the network can give advice and technical assistance 1o the national governments, and

Lk

How the network can continue operations beyond the lifetime of the Programme, or self-
sustainability of the network,

Mr. Tarzi pointed out the importance of the marine environment, recognized by the existence of many
international instruments pertaining to it, and expressed the hope that the regional legal network on
marine pollution would address the concem of national implementation of legal international
instruments, with a view to assisting governments in the ratification of conventions and protocols and
strengthening technical capability to implement. He expressed his thanks to the TMO for undertaking
this Programme in partnership with the UNDP.

Giving an overview of the Programme, Mr. Adrian Ross said that its objective is to support the efTorts
ol the participating governments in the prevention and management of marine pollution on a long-
term and self-reliant basis. e proposed the following strateaies to attain this abjective:

I. The development of working models for the promotion, ratification. and implementation of
conventions. Mr. Ross emphasized that consideration should focus not only on regional and
national levels, but on the community level as well, because communities are involved in marine
pollution prevention and management;

2. Assistance in the development of technical capabilities;
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3. Development and strengthening of regional capacities; and
4. Promotion of sustainable financing for these activities.

Mr. Ross also said that the capacities at the local level should be built up and that the project is not
merely about technology but about people as well.

In an overview of international instruments on marine pollution prevention and management, Mr.
Beckman pointed out that states in the region should consider that the Convention on the Law of the
Sea (UNCLOS 1982) requires ratification of the IMO Conventions as well, and that states should look
at the benefits, and not just the burdens, of doing so. Because of the nature of environmental
problems, regional cooperation is needed.

To understand these international conventions, one needs to have some knowledge of legal science

and policy. Dr. Chua suggested that we look into the possibility of obtaining information through this
network.

To achieve the goals of these international conventions, the role of domestic legislation should be
emphasized. Prof. Kumamoto pointed out that the process of domestic legislation and their
enforcement should be carefully observed by the international organizations concerned.

The latter part of the morning and the whole of the afternoon were devoted to the presentation of
country reports of Cambodia, Indonesia, Japan, the Philippines, Republic of Korea, Singapore,
Malaysia, Thailand, and Vietnam. The participant from China presented her country report the
following day.

Summary of Country Reports:

Cambodia is a party to some international conventions, such as MARPOL. However, there is a lack
of laws to implement these conventions.

Japan has gone quite far in the level of its legislation to protect the environment. There is, however,
no uniform EIA legislation in Japan as some of the Ministries do not favour such legislation.

Indonesia has various legislation and regulations aimed at preventing or mitigating marine pollution,
but these have followed a sectoral approach rather than an integrated approach. International
conventions are ratified through an act of parliament or by presidential decree.

In Singapore, there is no specific national legislation directly governing the issue of marine pollution
from land-based sources. The only law containing specific provisions establishing the connection
between pollution from land and the marine environment is the Prevention of Pollution of the Sea Act
(PPSA). The PPSA enacts MARPOL 73/78 in detail in respect of vessel-source pollution.

The Philippines has a number of laws dealing with the marine environment and marine pollution.
There is an EIA law and a law establishing an integrated areas protection system. Among these
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protected areas are some marine areas. One of the problems perceived 1s that of overlapping
jurisdiction of implementing agencies.

There is an umbrella legislation in Thailand called National Environmental Quality Protection and
Promotion Act promulgated in 1992, Tt provides the standard criteria for environmental protection.
The Act is implemented by the following agencies: the Office of Environmental Policy and Planning,
the Pollution Contral Department and the Environmental Quality Promotion.  Another agency
involved in marine enviranment protection is the IHarbour Depiriment.

There are a number of laws concerning marine pollution contral in the Republic of Korea. The Buasic
Environment Policy Act provides the basis for setting environmental policies. The Water
Environment Preservation Act is the major regulatory statute dealing with land-based sources of
pollution. The Marine Pollution Prevention Act regulates marine pollution from vessel activities,

In Vietnam, there is a dratt umbrella law to cover regulations relating to the environment. This is the
1994 Environment Protection Law. This draft law incarporates principles from the MARPOL.,
SOLAS, UNCLOS, and from the Rio Declaration on Environment and Development, Vietnam is
party to a number of international conventions. including MARPOL, SOLAS and UNCLOS,

The following constraints to ratification of conventions and implementation of legislation were
discussed:

. A conflict among and overlapping of the jurisdiction of implementing agencies;

I~

The issue of political systems: federal government powers vis-a-vis state power:

fed

Technical problems such as lack of human resources, difliculty in translating the
conventions to the local languages; and

4. Political constraints.

Dr. Choon-Ho Park gave an interesting talk on current maritime legal issues in Northeast Asia. He
peinted out that disputes have arisen due w overlapping claims under the 200-mile EEZ limit af
LUNCLOS.

Dr. La Viiia then gave a brief overview of the concept and objectives of the network. The participants
supgested amendments to the draft Mission Statement (originally titled Founding Charter) of the
network, Then, he enumerated and briefly described the projects that the Network hopes to
implement in 1996,

Ms. Bernad presented the project on the Legal Information Database, inquired into the needs of the
participants with respect to information and data, and asked them to communieate these needs to the
Network Coordinator, She also requested the participants 1o provide and share information and data
with the network. 1t was agreed that the Network will provide an index 1o the participunts and
supplement this twice a year.

Finally, Dr. La Vifa summarized the conclusions and recommendations agreed upon by the
participants,
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At the opening session, lefi ta right, Ms.
Stella Regina Bernad, Dr. Chua Thia-Eng,
D Anvonio La Vifa, Mr Farouk Tarzi, and
Mr Adrian Raoss,

Dr. Moon Sang Kwon, Mr,
Alan Tan, Mr. Robert
Beckman, Mr. Pakorn
Prasertwong, Mr. Pham
Hao, and Ms, Srella
Regina Bernad,

i

Dr. Abdul Rasjid, Dr. Siti Sundari Rangkuti, and Ms.
Tnar Ichsana Ishak listen to Mr Sam Chamrouen's
presentation,

Ms, Brenda Pimentel, Mr. Wilfreda Saracs,
Dr. Moon Sang Kwon, and Mr. Alan Tan,

Mr. Sam Chamrouen, Dr. Zhang Haiwen, Dr.
Siti Sundari Rangkuti, Ms. Inar Ichsana [shatk,
Dr. Abdul Rasjid, Ms. Juita Ramli, and My,
Suryna Alf,
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Dy La Vifia (back to the camera)
Teads the discussion on constraints

to the ratification of international
Converiions.

Rappartenr My, Wilfredo Sarnos makes
his sunmary near the end of the
worksfiop,

3
—

Dr. La Vifia exchanges name cards with
Mz, Suryna Al and My, Juita Ramii,

Participants enjoy the dinner in their honor affer the
warkshop,
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